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Abstract

The Supreme Court ruled that if the offender lies to the victim that having
sexual intercourse with him would bring the victim good luck and because of that lie,
the victim consents to have sex with him, the offender will be found guilty of rape in
contrary to section 276. | believe this decision is wrongly decided. It is neither in the
letters nor the spirit of the offence to brand someone a rapist in a case like this.
However, | further argue that the current section 276 is too narrowly defined.
Parliament should consider bringing an amendment to this section in the foreseeable

future.
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2Sexual Offences Act 2003 s.76 Conclusive presumptions about consent

(1) If in proceedings for an offence to which this section applies it is proved that the defendant did
the relevant act and that any of the circumstances specified in subsection (2) existed, it is to be conclusively
presumed—
(a) that the complainant did not consent to the relevant act, and

(b) that the defendant did not believe that the complainant consented to the relevant act.
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%375, Rape.—A man is said to commit "rape" who, except in the case hereinafter excepted, has
sexual intercourse with a woman under circumstances falling under any of the six following descriptions:-

First.-Against her will.

Secondly.-Without her consent.

Thirdly.-With her consent, when her consent has been obtained by putting her or any person in
whom she is interested in fear of death or of hurt.

Fourthly.-With her consent, when the man knows that he is not her husband, and that her
consent is given because she believes that he is another man to whom she is or believes herself to be
lawfully married.

Fifthly.-With her consent, when, at the time of giving such consent, by reason of unsoundness of
mind or intoxication or the administration by him personally or through another of any stupefying or
unwholesome substance, she is unable to understand the nature and consequences of that to which she
gives consent.

Sixthly.-With or without her consent, when she is under sixteen years of age.

Explanation.-Penetration is sufficient to constitute the sexual intercourse necessary to the offence
of rape.

Exception.-Sexual intercourse by a man with his own wife, the wife not being under fifteen years
of age, is not rape. < http://ncw.nic.in/acts/THEINDIANPENALCODE1860.pdf > accessed 27 July 2017
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(1) Whosoever coerces another person
1. by force;
2. by threat of imminent danger to life or limb; or
3. by exploiting a situation in which the victim is unprotected and at the mercy of the offender,
to suffer sexual acts by the offender or a third person on their own person or to engage actively in
sexual activity with the offender or a third person, shall be liable to imprisonment of not less than one year.
“Article 222-23 Tout acte de pénétration sexuelle, de quelque nature qu'il soit, commis sur la
personne d'autrui par violence, contrainte, menace ou surprise est un viol. Le viol est puni de quinze
ans de réclusion criminelle. <https/Awww.legifrance.gouv.fr/affichCode.do?cidTexte=LEGITEXTO00006070719
&dateTexte=20170727> accessed 26 July 2017.
#Section 177 (1) (2)

(1) Wer gegen den erkennbaren Willen einer anderen Person sexuelle Handlungen an dieser Person
vornimmt oder von ihr vornehmen lasst oder diese Person zur Vornahme oder Duldung sexueller
Handlungen an oder von einem Dritten bestimmt, wird mit Freiheitsstrafe von sechs Monaten bis zu funf
Jahren bestraft.

(2) Ebenso wird bestraft, wer sexuelle Handlungen an einer anderen Person vornimmt oder von ihr
vornehmen l&sst oder diese Person zur Vornahme oder Duldung sexueller Handlungen an oder von einem
Dritten bestimmt, wenn

1. der Tater ausnutzt, dass die Person nicht in der Lage ist, einen entgegenstehenden Willen
zu bilden oder zu duern,

2. der Téater ausnutzt, dass die Person auf Grund ihres kérperlichen oder psychischen
Zustands in der Bildung oder AuBerung des Willens erheblich eingeschrankt ist, es sei denn, er hat sich der
Zustimmung dieser Person versichert,

3. der Téter ein Uberraschungsmoment ausnutzt,

4. der Téter eine Lage ausnutzt, in der dem Opfer bei Widerstand ein empfindliches Ubel
droht, oder

5. der Téater die Person zur Vornahme oder Duldung der sexuellen Handlung durch Drohung
mit einem empfindlichen Ubel gendtigt hat. < httpsy//www.gesetze-im-internet.de/stgb/ _177.html > accessed 26
July 2017.
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“Art. 190

1 Celui qui, notamment en usant de menace ou de violence, en exercant sur sa victime des
pressions d'ordre psychique ou en la mettant hors d'état de résister, aura contraint une personne de sexe
féminin a subir l'acte sexuel, sera puni d'une peine privative de liberté de un a dix ans.

2 (abrogé)

3 Si l'auteur a agi avec cruauté, notamment s'il a fait usage d'une arme dangereuse ou d'un autre
objet dangereux, la peine sera la peine privative de liberté de trois ans au moins. < https://www.admin.ch/
opc/fr/classified-compilation/19370083/index.html > accessed 27 July 2017.

®Alexandra Brodsky, “'Rape-adjacent": imagining legal responses to nonconsensual condom removal’
(2017) 32 Columbia Journal of Gender and Law 183.

1 <http:/Awww.independent.co.uk/news/world/europe/man-convicted-rape-condom-sex-switzerland
-a7521891.html> wag <https://www.theguardian.com/lifeandstyle/2017/jan/16/removing-condom-without-
permission-rape-swiss-court-definition-non-consensual-sex> accessed 27 July 2017.

< http//www.reuters.com/article/us-swiss-stealthing-idUSKBN1851UN > accessed 27 July 2017.
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