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Abstract

The variation of the applicable law in a contract is a principle based on the
party autonomy. At present, it has been recognized, by both the international
agreements and domestic laws regarding the conflict of laws in contract, that parties
can change the applicable law in the contract. However, there are some scholars
arguing it is not the freedom of the parties. Furthermore, there are differences in
concepts and practices of domestic courts dealing with the issue which law will be
the governing law for the variation of the applicable law in contract. While under Thai
conflict of laws system, it seems that the issue of variation of law has not been
realized as it has not been found in any legislation, the practice of the domestic

courts and textbooks on Thai conflict of laws.

Keywords: variation of law, foreign element, party autonomy, conflict of laws
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! Commentary on the Hague Principles on Choice of Law in International Commercial Contracts

(Hague: The Hague Conference on Private International Law Permanent Bureau, 2015), p.38.

2 Convention on the Law Applicable to Contractual Obligations, opened for signature 19 June 1980,
entered into force 1 April 1991, art. 3(2).

® Inter-American Convention on Law Applicable to International Contracts, opened for signature 17
March 1994, entered into force 15 December 1996, art. 8.

% Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17 June 2008 on
the law applicable to contractual obligations (Rome 1), art. 3 pa. 2.

> Hague Principles on Choice of Law in International Commercial Contracts 2015, art. 2 pa. 3.

% Peter Nygh, Autonomy in International Contracts, (Oxford: Clarendon Press, 1999), p.100; see also

Symeon C. Symeonides, Codifying Choice of Law Around the World an International Comparative Analysis
(New York: Oxford University Press, 2014), p.122.

" Argentina Commercial and Civil Code 2014, art. 2651 pa. 2(a).

8 Bulgarian Private International Law Code 2005, art. 93(4).

? Japanese Act on the General Rules of Application of Laws 2006, art. 9.

10 South Korean the Conflict of Laws Act 2001, art. 25 pa. 3.
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1 Vietnamese Civil Code 2015, art. 683 pa. 6.
2 Trevor C. Hartley, International Commercial Litigation: Text, Cases and Materials on Private
International Law, (UK: Cambridge University Press, 2009), p.566.

3 Mo Zhang, “Party Autonomy and Beyond: An International Perspective of Contractual Choice of

Law,” Emory International Law Review, Vol.20, 511, p.518 (2006); see also Symeon C. Symeonides, “Party

Autonomy in International Contracts and the Multiple Ways of Slicing the Apple,” Brooklyn Journal of
International Law, Vol.39 No.3, 1123, pp.1123-1124 (2014).
“ Ibid, p.512.
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16 Dicey & Morris, On the Conflict of Laws Vol. I, 12t edition, (London: Sweet & Maxwell, 1993), p.1217.

" Rex v. International Trustee (1937), cited in M. Schmitthoff, “Doctrine of the Proper Law of the
Contract in the English Conflict of Laws,” Georgetown Law Journal, Vol.28, No.4, 447, pp.449-450 (1940).

'8 Chinese Law on the Application of Laws to Civil Relation Involving a Foreign Element 2010, art. 3, 41.
19

Japanese Act on the General Rules of Application of Laws 2006, art. 7.
2 sputh Korean the Conflict of Laws Act 2001, art. 25.

2 Quebec Civil Code, art. 3111.

22 \Jenezuelan Act on Private International Law 1998, art. 29.
% Algerian Civil Code 2005, art. 18.

2% portuguese Civil Code 1966, art. 41 pa. 2.
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% Timor-Leste Civil Code 2011, art. 40 pa. 2.

2" The 2" Restatement 1971, § 187. (2) (a).
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% Mario Giuliano and Paul Lagarde, “Report on the Convention on the law applicable to contractual
obligations,” Official Journal of the European Communities, No C 282, 1, p.37 (1980).
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% Geert van Calster, European Private International Law, 2" edition, (Portland: Hart Publishing, 2016),

p.214; see also Commentary on the Hague Principles on Choice of Law in International Commercial Contracts
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% peter Nygh, supra note 6, p.102.
7 Ole Lando, “Contracts,” International Encyclopedia of Comparative Law, Vol. Il (Paris: The Hague,

1976), p.52; see also Peter North, supra note 9, p.65.
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% Ppeter North, supra note 40, p.66.

% Romanian Civil Code 2009, art. 2.637(4) stated that:

The agreement on choice of law may be amended after concluding the act. The amendment has
retrospective effect, although without being able to:

a) annual the form of the act; or

b) affect rights acquired in the meantime by third-parties”.

50 Russian Civil Code 2001, art. 1210 pa. 3 stated that: “Selection of applicable law made by parties
after the conclusion of a contract shall have retroactive effect and it shall be deemed valid, without
prejudice to the rights of third persons and the validity of a transaction from the point of the requirements
for the form thereof, beginning from the time when the contract was concluded”.

51 Swiss Code on Private International Law 1987, art. 116 pa. 3 stated that: “The choice of law may
be made or changed at any time. If a choice of law is made after entering into the contract, such choice
has retroactive effect as of the time of entering into the contract. This provision does not affect the rights of
third parties”.

52 The Turkish Act on Private International and Procedural (Act No. 5718) 2007, art. 24 pa. 3 stated
that: “Choice of law may be made or modified by parties at any time. Choice of law after conclusion of
contract shall be valid with retroactive effect, without prejudice to the rights of third parties”.

3 Martin Wolff, supra note 38, p.426.

5% Otto Kahn-Freund, supra note 34, p.257.
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% E.g. Convention on the Law Applicable to Contractual Obligations 1980, art. 3 (2); Inter-American
Convention on Law Applicable to International Contracts 1994, art. 8; Regulation (EC) No 593/2008 of the
European Parliament and of the Council of 17 June 2008 on the law applicable to contractual obligations
(Rome 1), art. 3 pa. 2; Hague Principles on Choice of Law in International Commercial Contracts 2015, art. 2
pa. 3.

% E.g. Argentina Commercial and Civil Code 2014, art. 2651 pa. 2(a); Bulgarian Private International
Law Code 2005, art. 93(4), Paraguayan Law Regarding the Applicable Law to International Contracts 2015,
art. 4 pa. 3; Romanian Civil Code 2009, art. 2.637 (4); Russian Civil Code 2001, art. 1210 pa. 3; South Korean
the Conflict of Laws Act 2001, art. 25 pa. 3.



49 : 1 (TJu1pu 2563) 123

v
o &

YoyARANIEUaN wnNidadlinsAuATestianI NNy salduLle R IeluUYe sdy I UuAe

)

v o

Junsmanidedallingvnedgdyanlsasuuladidnateiuivdyydnadoundwil
dyniuliiauysal® videnandntondmdnmafinasduasesdlidya Aifnasuysainda
éfﬁmﬁamL?ﬂﬂlﬂﬁ@l@iawizﬂmwmiLUﬁsmwdaqﬂgmmaﬁiﬁﬁ’qﬁuﬁuﬁmmﬁum%

dauﬂﬂiﬁumaaﬁﬂ%mamﬂﬂamauaﬂﬁ’u \osanyanameusndufdldsuans
Tneveusengunonouiagldfinsuasuutasngunedlidefuiudyan sdnduegiod
wdedlvinisfuasesdniiuiduldlildfunansenunnmaBsuudasnguneildiafuiy
TRduiius” Sadumsvensuavsiflegiiuvesyananiousnsuudnsaldiuan (acquired
rights) lifoesialulng laifesivindvisuituanfntulpsauysaimun granevesszina
fvousuansiunioll® muﬁaﬁmsLﬂﬁauLLUamgwmas‘?ﬁLﬁmﬁﬁwé’qmﬂﬁlé’ﬁmiﬁwé’map
winiinansgnuniouiidendounandvesynnanisusniiiiegniunguuisiia
madsuudangrunouiniudeninagniusiansudlussniheddynlaglifnatui
yananeuen®! viienandndeniedaduiusludmiifewneavsuasuihiivesynnanieusn
Ejaumﬂasujmﬂié’fﬁaﬁwmﬂgwmmﬁmﬁmﬂﬁmaﬁqﬁ’uﬁ’uﬁmm wiogn9lsin lunsRasanda
ngAnsaifinsznuisdnsuesyaranesuanduiiesunanmaudsuamguanedulaly
Fosine®?

v v

alunisiaasanulasuluainguuienlydeauny

o
e
(O]
Do
D
De

Fafildnanuudin ﬂﬂiLUﬁauLLanﬂg]‘wmaﬁlﬁ?ﬂaﬁuﬁuﬁagzywﬁ’mﬂuﬁawﬁmq
wEneudnaansiunsuansanuidenngrane deiudediiola q vesnisuanaanunien
ﬂgwmasuawhwizmmﬁaﬁqﬁuﬁuﬁmmw%qﬁadﬁﬂuwﬂ%’uﬁ"umsLLamﬂLﬁmu’]Lﬂ?{auLmaﬂ
ngvnessiuieaiu lidnesdu ﬂg]‘wmaﬁ@jé@aﬂﬁmﬁwuﬂaﬂﬁﬁmaﬁ’ﬁuﬁué’mmﬁu

5" Commentary on the Hague Principles on Choice of Law in International Commercial Contracts

2015, supra note 1, p.38; see also Mario Giuliano and Paul Lagarde, supra note 29, p.18.

%8 Tan Yock Lin, “Good Faith Choice of a Law to Govern a Contract,” Singapore Journal of Legal
Studies, 307, p.324 (2014).
% Mario Giuliano and Paul Lagarde, supra note 29, p.18.

0 nua auSinur3y, AMeSulengunsenitssemakkunafiuana, (ngann: ddniuidiussanis, 2539),

U.237.
61 «

Guide on the Law Applicable to International Commercial Contracts in the Americas,” The Inter-
American Juridical Committee, accessed 3 October 2019, from https://www.oas.org/en/sla/iajc/docs/
Guide_Law_Applicable to_International Commercial Contracts_in_the Americas.pdf, p.72

2 | awrence Collins, “Contractual Obligations: The EEC Preliminary Draft Convention on Private
International Law,” International and Comparative Law Quarterly, Vol.25, No.1, 35, p.44 (1976).
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2 Thi Hong Trinh Nguyen, “Party Autonomy in Vietnam - the new choice of law rules for international
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