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Abstract

A general insurance contract is a contract that requires utmost good faith,
especially from the Insured. This principle is a principle of insurance contracts in all
countries that have insurance businesses and insurance law. For Thailand, as provided
in the Civil and Commercial Code, Section 8 6 5, the first paragraph, specifies two
important duties of the Insured which are duty of disclosure and duty of non-
misrepresentation which means the duty of the Insured to disclose the fact which is
the material of the risk of the Insurer which may lead the Insurer to propose higher
premiums or may cause the Insurer to refuse to enter into the contract. In this
regards, the person who has duty to represent the statement must know the truth
before or at the time they entering into a general insurance contract. If there is a
breach of the duty, Section 8 6 5 stipulates that such insurance contract becomes
voidable. The Insurer may exercise the right to void the contract.

The principle of utmost g¢ood faith of the foreign laws has changed by
separating the duty of the Insured between the consumer insurance contract and the
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commercial insurance contract. Also clearly imposes the duty of utmost good faith to
Insurers to have a duty to ask a specific question about what the Insurer wants to
know and follow up for answers that were not clear. A duty to inform the Insured
about the consequences if the Insured breaches the duty. The duty of disclosure
about insurance products via documents. Insurers who do not perform their duties
will be considered dishonest parties and will not be able to rely on such fact to avoid
the contract. Therefore, it is clear that the duty of utmost good faith is widened and
no longer limited to the duty of disclosure and non-misrepresentative. The change
including result of a breach by an Insured, the result may depend on an intentional
act or gross negligence of the Insured.

Since the insurance law has the similar principle in most country. But
nowadays in Thailand, there is no clarity about the duty of utmost good faith of
Insurers. The author then proposed to amend the Civil and Commercial Code and
General Insurance Act to specify the duty of utmost good faith of the Insurers.
Specifically, on duty of utmost good faith in underwriting, set out the rule to
determine which facts do not require to disclose by Insured, duty of Insurers to
provide a proper warning of the duty of utmost good faith to the Insured and
proposes to amend the result of breaches of the duty of utmost good faith by Insured
for the court can protect the Insured in cases where breach of the duty does not due

to willful or gross negligence.

Keywords: Utmost good faith, insurance contract, general insurance
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AILLVNFINGETD é’z:yzywizﬁ’u%mﬂﬁa%qL‘fJuﬁzyzgﬂﬁéfaqmﬁaﬂmufjﬁmshﬁﬂ
(Utmost good faith) Taelanzandnegiendsefuste Tnedsemealnedydindnasinednads
Tudyguseiuiuaselilu Yssanangvunounsuagndad 11ns1 865 235Antla A
wihfddyvesiiesziufeliaeaszns fo wihilawedonnuads (Duty of disclosure)
wazmtidilsiuaasauia (Duty of non-misrepresentation) Ssanedis nihfivesiordseiude
fazdeadameienimaitaiuasydfyvesanudsaiovesiiuusiudy Feeagdlalil
fsuusAufoSondegiiunioanaviliulsesfusovenialavhdnyn ndnsd i
AINETT UsEanangvuneuniauwas navd 11031 865 193ANT ﬁ’igiﬁ@iﬁﬁzyzymszﬁ’uﬁmﬂﬁaﬁu
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AnwndsanuiuBsuuvasiiiniulundnaainedsdanun guanesisszing Suanaiin
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ngmanesnlsene drdansdnwieglunduussmadiléngmunsneuueuasd AeUsyine
danqu way Uszinmeeanside fundngainegisdslulssmiuadvamngmnelng sjadu
nsAnwunUayelfly Ussaanguunguniskasnidlvd wszs1vdnagause fuduiede w.e.
2535 uazlungraneddusesing q 1wu Ysena mdsdiinaunuznssinsiduuasdaasa
nsUsEneugIiaUsziufe sivemfininuvesaing wazasUuuanisnsianysuldi
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2. vangasnegnedslulssiuduaieaunguunedislsene

2.1 NYUNYBINOY
2.1.1 néngasnegsbemundnnguuneneuNauae’

miLﬁmﬁwawé’ﬂqﬁmaéwﬁqmmgmmEJé’qﬂqwmmimé’auﬂﬁulﬂiﬁinﬂ
1766 luaft Carter v. Boehm' @sifinnunAevinuasinuuudiiad (Lord Mansfield) 1673
vdnngungliludfivanunin meundadeanuaisifenisdenatuilrdyauseiiuedte
anduluae wazidufifuniseensuluai Lindenau v. Desborough? T1aduldiuusefusde
nnUszian’® Fasiend 1880 luad Brownlie v Campbell® §iininunlunaifanadfo
vruaasawuandsu (Lord Blackburn) ldfininwndundnlinisunUadaniiuaiedinag
Duiedlaudios vangainegrebsmungrunedinguiaiifnnvdnnguneludifininwives
ma sornUsemasangulafinnimdngainedsdandygfdungrneaisdnual snus fe
Marine Insurance Act 1906 — MIA 1906 daflufunuungranefinansussmetinunld Tngld
fusesvidnaainognsdsliluinn 17, 18 (1) uaw 20 (1)°

ndnaugainedsddludyyiussiuiuafsgniddsuudasudlalugie
My lUReIRungrneUsE iUy (General review of insurance law) TngAaizns51NS
nnyane (Law Commission) Sanguuasiiad sedituileszyaafiiuilaifinasnmssningans

al
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wWaguwlaswewidngatnegnlsegnindionUseiudedu “duslan” e “JUsznoussia

dyszmauatenidndu “dyayruseiudeduilan” (Consumer Insurance

Contracts)’ azagnelavaduras Consumer Insurance (Disclosure and Representations)

Act 2012 - CIDRA 2012 &3 nguaneaduilagdmanisemiinnnisidainussdasedalivaas

A2ULT (Duty to take reasonable care not to make a misrepresentation) 19131

U Carter v. Boehm [1766] 3 Burr 1905, 97 ER 1162.

2 Lindenau v. Desborough [1828], 8 B.&C., 586.

> Michael Parkington, Anthony O’Dowd, Nicholas Legh-Jones, and Andrew Longmore, MacGillivray &
Parkington on Insurance Law Relating to All Risks Other Than Marine, 7th ed, (London: Sweet & Maxwell,
1981), p.252.

% Brownlie v Campbell [1880] 5 AC 925, (1880) 7 R (HL) 66.

5 W3gde drnfisoiiun, “Mé’nmm@ﬁmaeﬁﬁﬂué’m@mizﬁ’uﬁwwma,” N3ANIAaYRsIIIUTTAY I 6,
atiufl 3, 192 (2555).

6 Award in General Insurance 2019-20 Study Text, (London: Chartered Insurance Institute, 2019),
p.5/2.

" Consumer Insurance (Disclosure and Representations) Act 2012, art. 1.
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Act 2015 UnyefAliTinadsfuldfudyyiililvussiudoguilaaidudau q TU Wy Article 2
(1) wae Article 9 (1) TnpauiiAdfundngainee9de Insurance Act 2015 thuwnAniefiu
wihfinisuinausagradusssu (Duty of fair presentation)® Wunvsduldunundnudii
NOUNIIARFRYYN
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Insurance Act 2015 Tiaduiudyailaldusz fusegduilaa Ifuasuudas
wihillundngained sdafifegiiu TnsduuiAniefuniniinisinausssradusssy
undsdulduny fretendseiufodmndudazfoadameusiaaatunisaiiiduanszdidny
(Material circumstances) fisutesiviemsiliungFuussiude was doslyiteyailifivswe
wAgSudseufofiseunsy (Prudent insurer) tilefigFuyssAufoazaruisnaouanuiiisiiy
TAsAudauisfuanunsaifiduaszddysngn

v v ¥
v A a

all Asddnyd ngrineadtuillddsuudadlunnudnnisifi fie gualenyseiuse
Ao iauetayandaumuaumsiazeglugunuuiianansadifide ' ldlymsladeyadiuiuinn
willeuilunis “audeya” (Data dumping) ladsudseiude udlifinnsszyiadoyaniilu

8 Insurance Act 2015, Part 1, art. 1.

° Insurance Act 2015, Part 1, art. 2 (1).

10 Jnsurance Act 2015, Part 2, art. 3 (4) (b).
1 Jnsurance Act 2015, Part 2, art. 3 (3) (b).
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anunsaiiduanszddyedstaau’? Tnedegsulssiudoaiinii Ae mnifiuideya
fiffroioseiusouansiudelitoasds fiulsefusofnsfosmeununuiiviuind iy uas
finsUyRvdninaainisiiansaninteniualaed wiendsavegluaiiusui (ought to
know) ¥eeEvale U iudy " imﬁy’ﬁé’fﬁm@’aﬁaﬁﬁammﬁﬂmﬁ;:Jmal,mﬂisﬁuﬁaﬁwmm
fazlfuduniolinsiaanu (Blind eyes knowledge) 31don11uduaz dawmedinn
fosrufelddufuseasuanmdelanitmsdu Aldfeindudernuesaifuaientssiude
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Insurance Contract Act 2015 11051 3 (5) Aty afAdmndSuuseiude
L4 1

ldapunu gueterdsziudyladfinindeslameaniunisaiuisedie 1wu anunisaliian
ANUEIAY anunsangTulseiudelas g3 vie gnduiugiuing wseaniunisain
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2.1.4 wavasmsldilamedaninuaswasnisuaaiteninuia

naun1sUsEnAlYd CIDRA 2012 wag Insurance Act 2015 wannuunedNguilin
mingleuszAuseiiumihidamedennuaie {Fulseiufoianiuendredygiuseiu
Funafsuaznduganuziiy denaililsidiosldiaulvumauny sanslidamedoniny
Paintulnenadn §iussiussannsodaoUssiufouazidonandomeld’® uinionds
MnmsUsznalingranetisaesatiu vlvinanisnguanevesnishidamedennuaiuas
nsuaasternufiaAsundaslumudnuauzvesnisiiiu
2.1.4.1 navasmsidunthiinsiaussgradusssy
Insurance Act 2015 119151 8 ladayefAvianinaualiin fgiudseiude

Y a

awlisun1sBeien mnfigadladndludinsdRundiinisinauesdrulusssy faglid
msvhdyadsziiunasetuas wiomnidyaifsidermunasiteuleiidsesnlu®
ImmiﬂffﬁﬂuﬁQ%Uﬂszﬁuﬁmzlﬁ%’ums@mm (A qualifying breach) wiseanifuaniUszian
Ao nseidlulngadlarselasussumauasegisiiense’ way nsedlulaglidadlanseldls

UIeINMaULEanBE19518w59 8

12 Kennedys Law LLP, The Insurance Act 2015: What You Need to Know”, accessed 10" Feb 2020,
from https//:www.kennedyslaw.com/media/2352/kennedys-the-insurance-act-2015.pdf.

%> |nsurance Act 2015, Part 2, art. 4 (1)-(4).

% Insurance Act 2015, Part 2, art. 4 (6).

15> Chartered Insurance Institute, supra note 6, p.5/9.
16 Insurance Act 2015, Part 2, art. 8 (1).
T |nsurance Act 2015, Part 2, art. 8 (4) (a).

18 Insurance Act 2015, Part 2, art. 8 (4) (b).
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PladfinsdBuning §udssiudedinsdiaduladvidygudsiioulviiuandng wuil
AFfoRmudeduiléddeulsiiunndsdu® uaznsdandiefo wiagiinisifumiii
fsudssiufofonndhdyanlaglismuadeuleiiuans usasduandsusziufeligey
\duiinisandulmmaunuiifiorssiuseiianslituasdesgnanasmudndinlaeBmasun
7l Insurance Act 2015 1gmuali?

2.1.4.2 wavaen1suaasdonIuia

nsuaasdenuia muvannguuneaeuNeuas’ wnedi n1slidesd
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AN8UAIN Insurance Act 2015 wag CIDRA 2012 HnatsAu n1sidenen
nafiinannsuaasteruialidnvazuandsluania mnnsadudyanililoysstude
fu3lan Insurance Act 2015 11951 8 letiyefAuasnaBeleliaunsdlnuildedureudn
Tresiu widdudyauseiudeduilan CIDRA 2012 ladgaRndnnguuiedn d5udssiude
wldfumsiBersnanizinisuaadennudiadudunisuaastonnudiafidmgnin sl
Qualifying misrepresentation®* na2fe mnmaﬁamwmﬁﬁ]Lﬁmﬁﬁumiwéil,mllizﬁuﬁmﬂa
Uz auLaeg194518uss 5o UsiAannausednseds® d5uusyiudedesianslainmn
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% Jnsurance Act 2015, Schedule 1, Part 1, para.

t 2
2 |nsurance Act 2015, Schedule 1, Part 1, para. 4.
21 Insurance Act 2015, Schedule 1, Part 1, para. 5.
22 |nsurance Act 2015, Schedule 1, Part 1, para. 6.
2 Michael Parkington, Anthony O’Dowd, Nicholas Legh-Jones, and Andrew Longmore, supra note 3, p.213.
CIDRA 2012, art. 4 (2).
CIDRA 2012, art. 5 (2).

CIDRA 2012, art. 4 ().
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2.2 NYVUYDDEATLAY

viéfﬂﬂgwmEJL'ﬁ'snﬁ"ummqﬁmash@ﬂué’ﬁgimmsﬁ’u"?mﬂﬁwawizmmaamslﬁa
finnanndnlungvuneaeusouasd lnedfinnuiiigndeisedianitanaiiessule
ANUMINEYDIMANANLARIAEESY Fie Afinnwimagauisenalnside (High Court of
Australia) Tuafl CGU v. AMP (2007)%® Tngundaydifinguansanednwaidnwsiduiusfundn
ga3megedaluysziuunady 1dun Insurance Contract Act 1984 (Cwlth) - ICA 1984 uag
Corporation Act 2001

ICA 1984 Saduldaduauseiuiuaselneilu? uwinisussfudounsseaam

L Ag

Pldszyaniuld wu msdseziudese msdsziudemmeia Judu™® Tnegafidllouiuing
Anuaulafe wszsvlydRaduilssyntineunisiindyay wazivualadnisdamwe
tonnuasidlaeieSulseiudouazionuseiude Tlilaedreionuseiudeousideden

Lsdu ICA 1984 116191 21 hag U1ms1 35 L‘ﬂuélju
2.2.1 wﬁﬁmwé’nqa’%maﬂw?jq (Duty of utmost good faith)

ICA 1984 IseneviivesadayayUss iy lildddaifsmhiiniadame
foauasauazniifinisliunasderuiiianumdnneuueuasiiiy ursjamaneligdyan
Usziudunefeu fiRlnogainedreBanaoaiian ulf ICA 1984 axlailétnyaAnnumangves
vdnaaIned198e 11l udRauimnefensnsgyihiilusssy dednd uaglulumaiiundes
dwlaldevesdnre™

faegansllAne AAMI v. Ellis” dyey1UszAudesnsusdilidaninunan
doUsriudedetlivihnsdauUassaeud desndionuseiudelavinisdaudassasudlaglild
wislifuuseiusonsiu WeiRamnBoniesaaulmmeuny fiuussiuseTafiasnsunls
wmszimamsiiAndeulunsusssiuseiuse egnalsfinny magsgauisosainsidels (South
Australian Supreme Court) leifininuwndunaunfiondsziude lnefinnsanienguazaiy
Fonuszaunisaivesfiondsefudy fiuussfufoazerdedesniuduldianizideldvon

2" Jan Enright, Peter Mann, Rob Merkin, Greg Pynt, “General Insurance Back Ground Paper 14,” Royal
Commission into Misconduct in the Banking, Superannuation and Financial Services Industry, accessed 11
Jul 2020, from https://financialservices.royalcommission.gov.au/publications/Documents/general-insurance-
background-paper-14.PDF, p.84.

% CGU v. AMP (2007) 235 CLR 1; 14 ANZ Ins Cas 61-739.

% |CA 1984, art. 8.

0 1CA 1984, art. 9.

3! General Insurance Products, (Melbourne: Australian and New Zealand Institute of Insurance and

Finance, 2017), p.38.
32 AAMI v Ellis [1990] 6 ANZ IC 60-957.
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nandedesniiuunyaratiusgadands §iulseiudedadudeddundnanuaasned 19
wazldanunsndnstosniiuiangnd®

2.2.2 wihiidawetan1ua3e (Duty of disclosure)

2.2.2.1 wihi@awedannuasslaeihedionssiude

ICA 1984 TygfRnonminidamedeainuaisesnanmiifinumdngain
SRRGEE ImﬁmuwﬁwﬁmsﬁﬂLm85&7@mwm%waﬂ@J'éi’zyz:yﬂﬁaumatﬁwﬁywﬂaaé’mmwaa
froseiudvogluinnm 21 wasnihiivesifulseAusvdmiudyanuseiussunsssiner
Tusmsn 35

drudfiddeunndrsainudnaslamedeninuaiemundnnguune
AouLauAD LAY fie ICA 1984 lelydfAlisuus Audviinihiidosmudaruianizinnzas
(Specific question) L?ﬁlmﬁ’ummLﬁmﬁaﬁ%%’wizﬁuﬁamwszLﬂwﬁﬂgwmaﬁmuﬂl”ilﬂu
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https//:www.sl.nsw.gov.au/sites/default/files/law_handbook 15e 29.pdf, p.986.

** |CA 1984, art. 21 A,

3 |CA 1984, art. 21 B.
36

The Insurance Contracts Regulations 2017, art. 6 (2).
37 ICA 1984, art. 21A (3).

38 ICA 1984, art. 21A (5).

¥ |CA 1984, art. 22.
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0 |CA 1984, art. 34.
' The Insurance Contracts Regulations 2017, Part 3, Division 1.
2 |CA 1984, art. 37.

% Corporation Act 2001, art. 761G (5) (a).

% Corporation Act 2001, art. 761G (5) (b).



604 1571538 ans

2.2.3 viifin1slinaasdanauiiia (Misrepresentation)

2.2.3.1 wihiimshiwnasdaanuiiavesdiossiude

nifinisliunasdeainuiiovesfientseiudedensdogniundn
ARLNOUADT Lay ICA 1984 Famslalalianunuievesnisuaasteninuiaeill Jsteniu
mnuvneinlureutouas’ Ae msuaasternuiliiiurnuaiuarsjisrasdazliiAnna
soadnyananite Famsuaastuoradunislideiaass waunsud vie arudufld® ue Ica
1984 IgyalRiiiuiineduredvdsildidunisuaastonnuitadi laun ﬂiajﬁ;:iﬁual,mﬂizﬁuﬁﬂ
limeumaululudwetensefude viaiulddninlidmeuiiliauysal vislifedestu
fanu’ nsdliigveleusziussunastonnuniiaudidudsinudelasgaininduninuaie
Foinnyruluanuednanaumsasdoudubu

2232 wﬁﬂﬁmawﬁ%’umfzﬁ'uﬁaLﬁlmﬁ'un’mﬁ%ﬁm’mﬁ%’mmmmx
nshanudaya

AL uLiud Il ICA 1984 axladfinnsUygRiudunindisananiilaun

Sudseiudolnonse uimninnusauntyaafifedes ffuussiufeinifiunasens

'
k4 a wa =]

v o Y v o 1% < v v U o e Y Y o
‘V]@@\TUQU@ Lwaiﬁﬂqi‘wqﬁuqmluLLﬂaQSUaﬂ?’]NLVH]EUENQLaqﬂﬁgﬂu‘ﬂﬁluuaﬂuim ‘/L@LLﬂ RUIN

ep

D.

I ]
[ =

nsasmaundaunfionuseiudy I@m:ﬁuUizﬁuﬁaé’faqé}'ﬁﬁmmﬁiﬁﬁwm:u TavinTLAR
anudnlaia wszmadudanufisinag ICA 1984 wnsn 23 TyalRlraanudauiuly
Tumsifvetenvssfudoitilauagldlidinou mndnisianudsnadudaiiggulu
anuzisaiu deudiaumnevosaulUlufiamaduiu® waswiiisnUsynsie wthil
nsdaniudeyasindendssfuse Tnofiuuseiudefiozdedldanusediasz ilunis
asraaevlumusoUseiuseauasousng q Aldasuauly wndtuiidanululudive
wseRufedolaliildsudmou visldmneuliauysal wiewiulsilineidesiuda
Hiuuseiufodosdanulildmnouniofosuisrefiniudu fivut ICA 1984 wns 27
srldfionndlonusziudounasdoninuia

2.2.4 uavain1sunUndaniuase KaZNISUOAITaANULNIR

nsUnUadernuasawaznisuoaddaninuvia e1ainainnisdena (fraudulent)
< 1
#3081 AAlAgUIaN5La (innocent non-disclosure)”” 11msN15t8381lU ICA 1984 Wiseen

% lan Enright, Peter Mann, Rob Merkin, Greg Pynt, supra note 27, p.81.

9 |CA 1984, art. 27.

47 ICA 1984, art. 26 (1).

% |an Enright, Peter Mann, Rob Merkin, Greg Pynt, supra note 27, p.81.

% Richard De Abreu Lourenco and Dan Richmond, supra note 33, p.983.
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%0 Jan Enright, Peter Mann, Rob Merkin, Greg Pynt, supra note 27, p.82.

51 |ICA 1984, art. 28 (2).
52 |an Enright, Peter Mann, Rob Merkin, Greg Pynt, supra note 27, p.82.
>3 ICA 1984, art. 28 (3).
> ICA 1984, art. 31 (2).
> ICA 1984, art. 31 (1).
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6 |CA 1984, art. 31 (4).
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