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Abstract

In criminal cases, trials and hearings of evidence must be conducted in front
of the accused. The underlying principle behind this aims to guard the rights of the
accused to confront the witnesses and to ensure that the accused will have an
opportunity to cross-examine or to present evidences to rebut the witnesses’statements
in order to prove his or her innocence. However, the principle that criminal
procedures should be conducted in front of the accused applies with no exception in
major criminal cases such as international criminal cases, human trafficking cases, and
drug cases. Sometimes the right to be present might distort the justice during the
judicial process. For instance, in a case where the accused escapes from the trials, the
case will be temporarily disposed by the court, ceasing the case to proceed until the
accused is arrested. During this delay, the witnesses’memory could have faded over
time, just like other ordinary people, or they could have died while the case was
suspended. Since the burden of proof in criminal cases is beyond reasonable doubt,
the weight of testimony from such witnesses will lead the court to finally dismiss the
case. Moreover, if the accused is still escaping until the prescription expires, then he
or she will survive the conviction. From all of these examples, both international
courts and domestic courts in different countries, particularly in civil law countries
that always have the concept of in absentia trials, would exempt some trials and
hearings of evidence to be conducted in front of the accused. This is because, from a

civil law perspective, the judge can control all of the investigation and evidence-
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gathering process. Therefore, even without the cross-examination process, the judge
can call and consider other evidence and materials. Similarly, like other civil law
countries, Thailand added more exceptions of the trials and hearings of evidence that
are conducted in front of the accused in Article 5 and Article 6 of the Act Amending
the Criminal Procedural Code (No.33) B.E. 2562. The amended provisions are not
necessary for criminal procedure law in general to have the exceptions of the trials
and hearings of evidence that are conducted in front of the accused, although they
are considered that they have the possibility of using those exceptions in Thai
Criminal Proceedings. In addition, non of the amended provisions provide the
solutions to compensate the accused who will be deprived of the rights to cross-

examination. These are the problems that need appropriate solving.

Keywords: Criminal trials that conducts in front of the accused, Trial in absentia
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2 Statue of the International Criminal Tribunal for the Former Yugoslavia Article 21.
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27 RESIDUAL SPECIAL COURT FOR SIERRA LEONE Rule 80.
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AMZAIUATANSULYYEYUUENUTEY1R (The Human Rights Council — The HRO)
Ruauduisrusnduiiosdeninomdnnsiansanailagusiaaindsuasutld udnsldiu

siosagnelidoulsunssenaiisndnld® Geluiesd aadvduywevuglsU (The European
Court of Human Rights — The EctHR) lauanaiausluusyinuresanulumeiulasyming
ansvessnasluninwdgninduneundnguludufinsuwasdesniulunisfinnsm
Tngusannddnas lnsasuliin dmndunsdifiuninsnisnduases Suldun nsuds
fonaimegraminzan nmslvansaziifunilunisdnfuafmsnguanefifiuszansam
wazdvsiazlddumsiasanadlnl msfinsunlagunannfdiasfansafiagluiuléi
UINTFIUVDENTUYBEBUTENINUTENA nadfe awnsainann1siiansalagliusingsa
Suasulole duies fuvu Tuad Mbenge v Zaire (1977) AnznssunsavBuywevuang
1IMENTT MUTe 14 (3) veenAn1sendnalssinaininisdninailowasdnsniinisile
(International Covenant on Civil and Political Rights — ICCPR)*? v Vgﬂﬂuéfadﬁamﬁﬁﬁlﬂﬁ%
msfnsanafedevthnu uaziiansigdedafitnenuiesviediiuinwmangmnedin

The International Bar Association (148330 14) 4.

2 statute of the Special Tribunal for Lebanon Article 22.
%0 The International Bar Association (148330 13) 4.
3 iedne 5.

2 \fieda 4.

International Covenant on Civil and Political Rights Article 14.3.
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& 2

1) 7599990871997 (Notice to the accused) Tui3esil 913 The HRC way The

'
a

ECtHR Ténemdnin nseluduil Wuressgivsnandiiut yaeafiosgnfissandundaluy
Inseainmsuiianseuiuinnsmnsing 4 Fanassnisedeuansoonuilidiuind ety
IFsunudomudtu Fasdedsldmaud doyansuequidovielsifunmanis uasnsansas
lumsidrrunisiansanvesdtagazdedinsvihlidiaensulasgedaaume®

fiail filuitu dgnnanmussdiasensdidndfiesldvsuinagnnaini
nszvianuiinegslsegud iteliansesrufuilunisudinefigaianuuigns vesauld
Felunsdifieriosandundssaeiefeuds maudefemlinaugenfimuddadviulusn
dieliduiitauhdiiduiiasdunsutoyaieatumssiiuafiossnsuiuud udlin
ihidsaraunsiasieldideediuldaar avslumawdgmiAuneundng udenuies
Tules

2) gviemaelunisaniduainiengviig (Assistance of Counsel) dlodan
fignanfundlagliusingi sedesdansfaziigdndunismianguinouny lnesgazsos
wansoaninedaaud Suaslddinisudeiadiusnuimianguuiediasuntasdedaiungy
wazfiUinwmenguunetuagdesanunsariuidldedaduiiuas fuszansamdndae
Tngtanzetnads Avsnwmsngmneazdedinnegmelisruansouiiiinvhussaasssssu
viousanaduagasla 1 3nvis funuiildfunisudsianinsnasasdesiininuinnuaiuisa
Tusgdufimnzaufuenvginssuiisnasgnnanmuazaudisussvesentainssudignis
Fonarmving®

Tudeil filsuvedidodunnlii fusiiasasiiivinunguunenidugunu
Tunsdduaiunudidiiede wiiusnwimanguaneddeslifilenialuniswansusnu
fudasiegluanunisalaiauwisaifilugnanuvesnuedi Feo1aviliiidedeiien
fldanusadedaildosrasuiilugailfiduiotu sgdlsinu fludosiiufiaslaléin
nshidnaeiiYlismfemengrinegousininlal

3) Gnslun1itersanadlna (Right to Retrial n3a ex novo) iletlalanyana
Hogndduaflnsusannnisusngdaluafitu mnnusngiwomalunievdafesansn

* Unsal Hadseiiug, ‘msiansanafietandunasdnas (Trial in absentia)’ (Wns1sngmsng, 21 Tguieu 2560)
<http://lawdrafter blogspot.com/2017/06/> Aufuiile 8 fiquisy 2561,

%> The International Bar Association (1%995%0 14) 5-6.

3 1 fiada 6.
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faglazumarindundludld dduiFesdihpmesmufiuiiuandrsiusonly sewing The HRC
waz The ECtHR e The HRC 1inladinisiansanadlmiszidugluuuresnisaiiuadlng
dudeatutunsdifnisdiiuafidundusn saefinsfinrsanailsives The ECtHR uasi
wdululugUuuuresmsgrssalviensnumuddndu Ssuegifudefinaieiiiatu®

ol Tul A 2007 AenssuNsAVSIYLEYUAINa THaen General Comment
atufl 32 Budundnmisdsnadliednstaau uazifiniindedn Tunsdimaiidfinine
Wiuanaladessulneniserg ninddeiadelnidunanddimfudanuin n1sdndu
nszurunsgfsssutusuiululaglivey yaradudouiiansveliinisiansanaiiuln
(ex novo) t mudie 14 (6) wes ICCPR® fedu mnfinmsfinnsanuasinnwiadotgdunds
$uan drsuasluaidadosifinnuindngiuinssniunssuiugfsssuiiiaduiveu
menguune daefediansvelifinisiansanadlnils” nanlasaguife wuiridady
Y8IMAANTUY Y TUElTURALAMENTIUNTANTUY BEYUYDIaNU LYW IRAY ICCPR gousy
Tdnsfinsandundsuasldlusuniudesniiu widelunsnsiasamdnusefuans
lunssiegliudewasdnaglinne

Tuduil {iBurersdodanndt ovgnssusswinassmans 4 dnlifiengai

A '
a v = =

WA TRUULLBARAARBITYINTTUTIBLTIARBITYINTTUTIBUTIAN 7 wiehil ndudingl
snuazdumafieuiidituindiasawiniy mndnasinvefasunailvalluvmefimady
gRmsaluida viadlenaniluumuds neundngiusne 1 Tued uasimdnlumssuils
weuvdngueadsuuadly il enaidumsnssnusiomssiuasaugfssailunisdaduad
w3alil

2.2 wuaRaNgINUN1TNAITNIAR lagliusIngaddaelulszmna
nguUssiARauNauaad (Common Law) wazd31aad (Civil Law)

2.2.1 nguussmaildsyuungmnenesouas’ (Common Law)

vinmsidnasdesngilunsinnsandundnmsillvesngulsemaily
ngminglussuunguuisasuneuasd (Common Law)® 1il8991nyu309v8358UUNY MY
AaNNoUaRd (Common Law) LlURE1U19AE NU18fs miﬁﬁaqﬂﬂaagmaiuﬁnuwmaﬁ?u
LLazL*‘?‘iauimlﬂ5ammmmsmaﬁ;§ﬁ%mmmi%mwﬁuﬁaﬁuLaWLLﬁqﬂﬂaﬁu 9
TunstaduTnulddndae dadu Fsorananldd wndndesnmsduiuailasusiansias
liflegluzeavnsunamaluszuungrneasuusuasi (Common Law) szgnduiiugiui

7 e,
*8 International Covenant on Civil and Political Rights Article 14.6.
Unsal Hauseius (\Wees9n 34).

Antonio Cassese (1848550 22) 400.
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nafudumaneldiansiunamadiosdiiyaaasgnisldmanuaudwesmatiuies® Sni
faflenszardniinendiunfuaziofidestedansuduoustndfulinnudndudioadnio
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Tunsdindufivnnudifinnudafiumanisidedluihenseufuaussninseguenyssme
oty naszvrineUssmAsing 9 Sathuinaemnuddamesnsildiusmressaeglunmsiiansan®

7l veunsegaUsamaildsruungraneaeuseuas’ (Common Law) uaeil
nsiatedliinnsanaienglagliusngisnasls fail

(n) UseinAanIgowsn,

$5555uYYYeUTEIMAan3geIu3nT (The United States) leusznnaldiile
A.el. 1787 warduAlufisiAy (Amendments) Bogan® Tnglunisufludfisidu aduil 6 (Sixth
Amendment) ladgyaiRnsdnsluniswdgyuinvesdnas (The Right to Confrontation) 1371
$uaefidvsfiazanuunenu (The Right to Cross-Examination) 7itunldlunissdiund funy
Tnsusazuaizazivuavdnnginewgiuteanuiesaslsfly uwideslidniundnnsiidnag
fiavislunsudamiihfuweundngluadls snfiegns Wy FBRansanvesignienaeynn
Tvneuveasglisesssydinu Lsziuﬁﬁ%L‘fJumsazLﬁﬂ@i@ﬁ"ﬁﬁiiméiylﬁlmﬁmau atiuil 6
(Sixth Amendment) & Lissnudunszuauinnsanitliounelidsasldfloniansivaey
feauindefovesmeiuresis® uazundygaludesdanslunisimdgniivesduay
(The Right to Confrontation) §wsnesiulufisdnsvesinaelunisegtilunisiiarsansnsiie
(The Right of a Defendant to be at the Trial) liit1azidusuneulunsinnsanad msiden
gnyu msdnduad Wudu®® datu luad Delli Paoli v U.S. (1957) finsnanluneunilain
msldduansmmesiiasnunilsilisonunidnmunduunsiaeaudu WunslHudedns
Tunswdaminvesstassau Inemadaduiimiuasnniuduldiiesssiasd Suaisam
wivhaanduunsassueudu®

soun Tul aa. 1868 uasgana 4 lelidnortususesnsudluiafusgsssuyy
atiufl 14 (Fourteenth Amendment) @sfinaunisanmi MUNATFA 9 ﬁ’igiﬁaﬂgwmaﬁ
dnsoudniusodsn MUl IYURAIEANIFoITNT anseinlaysznsle § Sulu

The International Bar Association, (1g48558 14) 2-3.

% Antonio Cassese, (148558 22) 400.

® Fans Wugue, WRMsANANeTtuanszaniEn’ (2521) 5 aanu 39, 41.

% Daniel E. Hall, Criminal Law and Procedure (3rd edn, West Legal Studies 2000) 398.
% |figdne 398.

% a3 Wugur (1899530 43) 63-64.
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Texas (1965) maldiinmsidadedn anslumswdywifunewidul fndlideduunuady
muwﬁmﬂaﬁiﬂmﬁlmﬁuLﬁu%fgﬁiimgm atiufl 14 (Fourteen Amendment) usivausig
voaAvisisslidaauilideiulfifeda®

ag3lsinu vensdiuszmelunguasuuauas’ (Common Law) a8 RUsEne
anigouini finsdadesliduneudundssuasldidedimguadndu Wy luadfigidene
Fudin winduanansadnenushulnsimieasdald Judu® uasfenmnsadungudunds
Swaslddemgnadu 4 mngaatudAydenssruianugfisssu® wu luad ilinois v
Allen (1970) s ngdataudn nsngrenliidiasiinsgriianuinerguasiingingsy
Tunsreanaiuae faduviernmesiunamasgdentmanazgnyusely ielnduly
muisgsssuyalvansunsnaslunisegslunisdunety TnensdauazUnuindadiasly
919ATWNUNANNYVNNLTAU UAINTTIAATIZVIAALNUTY iﬂﬁlﬂiaumiﬁﬁ]varﬂ,aiﬂmmﬁa
mamﬂmmﬂh Sudousindusnsnisgarieats 4 uenand mimmuuuaamﬂumimm
dnmiuazdaressidoulunisdniunszuiuiinnsaniaanaitaudnie naenaude
Usglgaivesnsunngflumavesinasfifenislddearsiuiiuinsmengumunevesiiay
fail melddeulamsnienimaessnasgnundauiundaasdoasiueeils® Tngluadd
fifoufiasieiunaula 2 og1e Ao Usenisusn Allen Idgnifiounansafsainmaiiansanadiin
\wenagnidaeenantesinnsanlddnandnsioduliieglusyfou uasUsznisiiaes Ae
Iifunsudslaenaonitunannsonduindrsmmsinsanadllls dewiananiazufoinu
muszdeunazansemiimanzayn®? lusdidmaseusuin msfinnsandentihsnasiinnudidy
\Huetneds uwithdiasdeanuiuneiwuiadeneddnaseonluaintosiansun d1ae
ﬁmi%qﬁmﬁaﬁm%ﬁlﬂ mgmndestidulisnasnlduanssinanidienislduinsnis
Alaifassaw wu davdelavinduas Avfulsdumalidosidailimmeauiudtas
Tdnaglsusngogluviosiansan dediasiosfionsasliosnsuile®

7 \fiedns 63-64.
% \fiedns 62.
© ynilag U, TFoTINYQUINATTRIIENT A1 UIEITEIIATINTOuF AN INYImaANT (eyeyru 2552) 174.
%0 Jans Wugue (1WeesIn 43) 65.
*1 Stephen A. Saltzburg and Daniel J. Capra, American Criminal Procedure Cases and Commentary
(Tenth Edition, West Publishing 2014) 1375.

52 Wayne R. LaFave, Jerold H. Israle, and Nancy J. King, Criminal Procedure (3rd edn, West Group
2000) 1094.

%3 a3 Wugur (1899530 43) 65
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Uszinadanguinisdnyaeveen1susuldnguunedziansuiainuegyn
Wuleruivuszmaanigondnifideuiinnsdundydaeygnlvamnsadiiunsz iy
Fursanluaalaeuseaindasuasly wu wndrdeuluwins 11 u The Magistrates'
Courts Act 1980°* %#138luuns1 122 489 The Magistrates' Courts Act 1980° Avgyaldtulu
AAN19@eIiWIN Magistrates' Courts @1unsaaiunssuiuiansuilagusaanddnayls
winduasdifawnunianguuienunguiisuIaduafunundl 08191508 Tun1s jUa
Magistrates' Courts ¥nazUfURsodnasmanisivanslunisuidsngdilunisiansan
sodnanidundn Ludeudifidiasemieivinuwmingmnevesitagazvooyg psoma
TiasanlaeUsiaandidias

2.2.2 nguusewmeanldssuungmanediaasd (Civil Law)
Ussinanldssuungmunediaasd (Civil Law) sslianvaeinsaiudiuiulssine
nldsruunguunemeusoauasd (Common Law) nanifie lagnanuaiagayqy1nidnsiaisan

lngldusngddnasla’’ msgluguuesvasssuunguunediaasd (Civil Law) n1saiunad
sof{nszvheufinfiogluinsuiamaiiu maldfiunumilunsdumuaeuauneundngiu
#1499 ¢e ey wlarnenduneunisaudiuinu Adeedinerunasdng uannune
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undgyelabinisiansanaflagliusingsidnasle wu Ussmaau Ussinaeasull Ussina
JUu* waguszmadfuaa 1Judu Tnsazenderswesdszmaaygialidinisiiatsan
Tnglaiusngssuaeld 2 Usener dail

(n) UssumerlSuma

Uszinad3uaadisnisfiarsuinffidesiuileanaiunndie (Principe de
contradictoire) Gaiindnnnsin msfiarsanafdenszivientiidnan duaedosdiuinwuas

% The Magistrates' Courts Act 1980 Section 11.
% The Magistrates' Courts Act 1980 Section 122.
% Ben Emmerson and Andrew Ashworth, Human Rights and Criminal Justice (Sweet & Maxwell 2001)
328-329.

" Antonio Cassese (1148550 22) 401.

%8 The International Bar Association (149330 14) 3.

» inauﬁamﬁmﬁuﬁ Tufinamznssunisnguin Fes msfinsanafesadunds (Fewadedl 117/2477)

u.2-3.
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Tandntiin
(1) lfinnsiarsanedinduivitaenlivsingdiluma way (2) minlddmgauaisiidnae

0 gau Sgeauge, ‘Winsanlagliddduagluafionnyr’ (2562) 2 Msanslfaans unInerdesssumans
220, 224.

61 \fig8n9 225.

52 Qifeh Wesas, ‘nsisaAfdundday’ (nerdnus dimansundudia uninerdesssumans
2550) 38-39.

6 | §iad1a 40.

% Antonio Cassese (1348550 22) 401.
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% The German Code of Criminal Procedure (StPO) Section 230.

% The German Code of Criminal Procedure (StPO) Section 231.

" nysfsud Tnuasyw, ‘MsiarsanafdundeduasluafiotgivesEissiunimienisdies’ (1e9uide
euaRadnTunszUNNAT 2562) 45.

% The German Code of Criminal Procedure (StPO) Section 233.

% The German Code of Criminal Procedure (StPO) Section 231.

™ The German Code of Criminal Procedure (StPO) Section 231a.

™ nssAsud Inuansyy, 8799 1$995507 67, W4T,

2 The German Code of Criminal Procedure (StPO) Section 231b.

 nysfisud Tnuansyu (Weesn 67) 47.
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" The German Code of Criminal Procedure (StPO) Section 231c.
> The German Code of Criminal Procedure (StPO) Section 232.
0 nysfisud Tnuansyu (Weessn 67) 47.

" The German Code of Criminal Procedure (StPO) Section 235.
8 Antonio Cassese (1349330 22) 401.
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