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Abstract

Without explicitly referring to the term “right to be forgotten”, the data
subject’s right under Section 33 of the Personal Data Protection Act B.E. 2561 (2019),
and the data controller’s duty under Section 37(3) of the Personal Data Protection Act
B.E. 2561 (2019), these two provisions are both capable of protecting right to be
forgotten in accordance with universal theories on right to be forgotten, legal provisions,
precedents, and guidelines in several foreign countries. These countries include the
European Union, Australia, Japan, Hong Kong, Taiwan, the Philippines and Singapore.
To facilitate clarity on how the data controller can fully comply with the Personal
Data Protection Act B.E. 2561 (2019), especially when it comes to a data controller
who provides search engine service, as well as to recognize the fact that communication
between people is increasingly done through digital platforms, this article proposes
that Section 33 and Section 37(3) of the Personal Data Protection Act B.E. 2561 (2019)
should be amended to explicitly recognize the term “right to be forgotten”. This
amendment will help making it clear that if a search engine provider already delisted
the displayed personal data, its action shall be deemed to be fully compliant with
the law without erasing or destroying the said personal data. Once deemed legally-sound,
a search engine provider can avoid a risk associated with noncompliance with the
Personal Data Protection Act B.E. 2561 (2019). In addition, the Personal Data Protection



706 QN 15 TUAMIENT

Commission should announce criteria for erasing, destroying, or anonymizing personal
data by exercising its power under Section 33 paragraph 5 of the Personal Data
Protection Act B.E. 2561 (2019). This subordinate law (or guidelines) can be developed
by taking into account erasure, destruction, and anonymization guidelines in foreign

countries.

Keywords: Right to be forgotten, Personal data deletion and destruction, Delisting of
personal data
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! Michael J. Kelly and David Satola, ‘The Right to Be Forgotten’ (2017) 1 University of Illinois Law
Review 1, 3.

2 Cécile de Terwangne, ‘The Right to be Forgotten and the Informational Autonomy in the Digital
Environment’ (EU Commission, 2013) <https://publications.jrc.ec.europa.eu/repository/bitstream/JRC86750/
jrc86750cecile_fv.pdf> accessed 2 October 2021, 2.
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3 npmangvessumanSumatusesdnsiiiendn “le droit @ Uoubli” wie “right of oblivion” 1Usng Jeffrey
Rosen, ‘The Right to Be Forgotten’ (2012) 64 Stanford Law Review Online 88, 88.

* Aidan Forde, ‘Implication of the Right to Be Forgotten’ (2015) 18 Tulane Journal of Technology
and Intellectual Property 83, 85.

®> Jed Rubenfeld, ‘The Right of Privacy’ (1989) 102 Harvard Law Review 737, 740.

6 \fisdne 737.

" Anita L. Allen, Privacy-as-Data Control: Conceptual, Practical, and Moral Limits of the Paradigm’
(2000) 32 Connecticut Law Review 861, 866.

8 Universal Declaration of Human Rights (adopted 10 December 1948 UNGA Res 217 A (lll) (UDHR)
art 12.
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° Global Freedom of Expression, ‘Hurbain v. Belgium’ (Columbia University, June 2021)
<https://globalfreedomofexpression.columbia.edu/cases/hurbain-v-belgium/> accessed 28 August 2022.

10 Shaniqua Singleton, ‘Balancing a Right to Be Forgotten with a Right to Freedom of Expression in
the Wake of Google Spain V. AEPD’ (2015) 44 Georgia Journal of International and Comparative Law 165,
179.

1 Mélanie Dulong de Rosnay and Andrés Guadamuz, ‘Memory Hole or Right to Delist? Implications of
the Right to be Forgotten for Web Archiving” (RESET, 19 April 2019) <http://www.researchgate.net/
publication311997712 Memory Hole or Right to Delist Implications of the Right to be Forgotten for W
eb_Archiving/link/59deef990f7e9bcfab24773f/download> accessed 2 October 2021, 1.
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12 Article 19, ‘The Right to be Forgotten” : Remembering Freedom of Expression’ (Article 19, 2015)
<https://www.article19.org/data/files/The right to be forgotten A5 EHH HYPERLINKS.pdf> accessed 2 October
2021, 15.

1 fiadn.

4 g,

15 | fiadns.
16 figdna.
7 Charter of Fundamental Rights of the European Union (2010/C 83/02) art 11.

18 Jgessuyuianvetandnsling wnsdns1y 2560 11ms1 2 Usenauuing 35.
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% Global Freedom of Expression, ‘Plaintiff X v. PrimaDaNoi’ (Columbia University, 2015)
<https://globalfreedomof expression. columbia.edu/cases/plaintiff-x-v-primadanoi/> accessed 1 October 2021.

2 | fgda.

2L Marko Milosavljevi¢, Melita Poler, and Rok Ceferin, ‘In the Name of the Right to be Forgotten: New
Legal and Policy Issues and Practices regarding Unpublishing Requests in Slovenian Online News Media’
(2020) 8(6) Digital Journalism 780, 783.

2 \figdn.

% Ppatrick C. File, ‘A History of Practical Obscurity: Clarifying and Contemplating the Twentieth Century
Roots of a Digital Age: Concept of Privacy’ (2017) 6 University of Baltimore Journal of Media Law & Ethics 4, 4-5.
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3.2.1 MUUARIENIIENSNITgNAY

v
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EF iwwmﬁ’ﬁﬁmiawamamuuma W.A. 2562 UefAlA “131993
dayadiuyana” Hansvelvgrivquieyadiuynnadiiunisaunserinany nievinlv
foyadruyanaidutoyailiausaszyfyanaiidudivesteyadiuyanald msdaydals
Wvostoyaduynanaluginsdns suiduiumanstydingmnefiaenndesiuimns 17
Y94 General Data Protection Regulation (“GDPR”) 11951 47 W4 Data Protection Act
2018 ¥93anIT1¥8119NT (“UK DPA 2018”) 11751 3 Wi Personal Data Protection Act
2015 vouununAsesnitAwlaniu (“TW PDPA 2015”) 41@s1 26 984 Hong Kong Personal
Data (Privacy) Ordinance 1996 (“HK PDPO 1996”) Wagi1®31 16 Wi Data Protection
2012 vosUszimaTlEUTud (“PH PDA 2012”)" GsanunsananléinnsfingruneazAuasos
avsilazgnauldtuiiyaiduduanmsiingunesiuaiagnssdvdidedou

3.2.1.1 Wvestayadiuyana (Data Subject)

1M1 17 v9e GDPR UnyalAildvesteyaduyaraidniieselvigaiunu
ToyaduyArrauvseinatetayadiuyarauazlalilienudin “Wivestoyadiuunna” au
11951 4(1) 11 dvesdeyadiuyana (data subject) nu1efis yanafianunsagnszy
dndnwalldliinazlasnsaniolneden Inslanizeg1adeiiensdnadsainasszysndnuol
Wunsianiz 1wy Je mneiavdszdd deyaanuil deszysndnuaiooulal nietlady
ormilaFosnnninianzasludssndnualnianienin meine fugnssu Iale iasugia
TWUTITU m%aé’mmamﬂﬂaﬁﬁumfu Tuyusafeaiu UK DPA 2018 ATy afAsuTes
dnsvendvestayadiuyanalvaiuisasesvelvigaiunuteyadIuyAnaaunTeYinaiy
Foyadruyanaldmunuming 47 lagil UK DPA 2018 lélkdswingvesteyadiuynna
wlinaflonuveaiivestoyaduyanadiimualily GDPR

ngrnedunsesteyadiuyanalunivieiliomiu ngmnevesninases
Maylaniuay UsvL%ﬁWaUUuamLmeami‘uwwmmmwmﬂamﬁmaamaaqmu,mmw]
Usngluanamelsy 11931 3 ves TW PDPA 2015 mwumiwamalmﬁuawa:gamuqﬂﬂamwﬁ
lunsaudeyadiuyaraduiieniu Ingliteudd “Wvesoyadiuynna (data subject)”
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wihitu ngvaneduasesteyaduyanaalidosddulumatmuadivssanile wu Privacy
Act 1988 YasUszinABaAATIAY (“AUS PA 1988”) Isiimunliiinssdnsiteyaduyana
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Tiinmsauaneteyadiuyanalasnssdsenananliindunumiiaenadesiuung 26
499 HK PDPO 1996 Tuidsvaniioniiu SG POPA 2012 Liild Ty afffded1i11d1v0ves
Toyadiuyanalagnsanuiladydate “Jaanyaaa (individual)” Tnglassyielilufiey
vostoyaduyana (Feyaiinliszydsmuvesilaanyanald®)

3.2.1.3 #2015 (Principal)

uenmionmsAunsesdvafiazgnanvesiuiesteyadiuyana (data
subject) wagdadlaLanyaaa (individual) nsUndAteinyanafingruisazdunsesiuds
el oumPunuILIMNel Act on Protection of Personal Information of Japan 2020
(“JP APPI 2020”) l#8nsne nguanevesUsemadUulaild Sayafats “iinvesdoyadiuynna”

%2 personal Data (Privacy) Ordinance (1996) Section 2.
% Ppersonal Data Protection Act 2012 Section 2.
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(data controller) (MungvisngvasUseinalng GDPR UK DPA 2018 PH PDPA 2012) flddaya
(data user) (13 HK PDPO 1996) Qﬂszﬂauqsﬁa}ﬁﬂizmawasﬁaaﬂadauqﬂﬂa (personal
information handling business operator) (1131 JAP APPI 2020) Tuvaed TW PDPA 2015
TryafAnihilumsduasesdnsizgnadliiumenuvessguaresdnsuenmasy wiinmsld
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3.2.2.1 glusnisszuvdudusaulal

nguangAuasesteyadiuynrnalilayd@fe “gliusnisszuuduu
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W dinfaniviomhsnusgiihmihfweunsdeyamuveuinuissuamiihiivesay
msorsandaigliuinsssuvduduseulatdsenaiianuzuensisnn
Mndfmeunitoyanafutuamisadnyiléainnsd David Webb Tulwmnisunasosdivs
goens nsdiAnwidanandiyaFuduangouazefnadidaduganuluafifsafunisansa
waztuyananud innwiimadisifininwlul am. 2000 Fa 2002 deutlud .. 2010

wag 2012 fedidvelvimauwnuiyeisaveieswigdnusdeluminnuidausinglussuy

% Act on Protection of Personal Information of Japan Section 2(8).
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Sadafeafudoganengmue (legal reference system) uaztivlasivesmia®® seungdos
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“Who’s Who’s” fignuansuuiuledde “Webb-site” Suduiiulediigniedsdulag David
Webb Taeidlegldauivlsdlddovesiieadlulundsanisiumiau (“Search People”)
Auledlduldnulgmin Who's Who uarlawesdsignilaeililusenis “Articles” uaz
vngldaunadluil Articles wazlawesdsifingn {ldauazgnirludadfinnuaiilad
A55EYfmuBIyARA (anonymized judgments) lussuudnadaisafudoyaniangvane
(legal reference system) wazsiulwrvaara®

Tunsdlves David Webb Hu Angnssun1siiasuignssainisUnases
(Administrative Appeals Board) 332811115152 %19849 David Webb JudHlusendnnis
AuAsastayadiuyAnalimanaveIn1siasanAsosgnssalnenaddlaedinsignia
Inqusraslunsivnunudeyadiuyanavesmauazves David Webb Ssfimnuunnsnaiiy
fonusvasdvasmalunmaiununadeyalasmadulvmpaiie s dnnuaunsal 48168
TudsmaduussingusuduusslonidensinuvesmanarUsslovtiasisuy Tuvaed
Fonusvasdlunafivnunuueylifeyaves David ebb duduliftensmenutoyaiily
flamduinguszasdieiuiuingUszasdvesma’’

MINRTAUNIINYUNDIYDY “Frunnguute” nsimuaniidilidy
“Haruauieyadiuynna” 3edesddu q Litrazduglideyaniefusznougsiad
Uszananateyadiuyana) Wlanedgyvringidrunadadulalunisuszutanatoyauisse
awliegludiion liiasdudinfanivienhenussadulineunsdeyadiuyananausiuan
Aliuinisivled wielliusnisduAudeyadiuyaradiudanusiduderiuaudayadiuynng
wnusngdeinaseirdisnnadadulainzussinanatoyadiuunnaludnuuesle

3.2.2.2 §lisnsssuvduuseuladdiicaginssina

FodrAnlunisimuanifudglduinsszuvdududeyaseulativy
Google tuliliindaunnguaneditinuantii uiidudesidnvesnisiinguunsduases
foyaduyanalulsemanilenlifinatofuiyanadainsuszianadeyaansaseine
(extra-territorial effect) Tunfl Google Spain v AEPD and Mario Costeja Gonzdlez
matuaAnanaTusesisdniveudveteyadiuuanalun1sve g liusnsssuuiuAutoya
poulatithdeyasenanlusunsudududeyatuiinaanizeo “wadns” luduves “do”

% PDPC, ‘Media Statement: ‘PCPD Welcomes Administrative Appeals Board's Decision on Dismissing
David Webb’s Appeal Case’ (PDPC, October 2015) <https://www.pcpd.org.hk/english/news_events/media_
statements/press_20151029.html> accessed 17 November 2021.

“ | fiagna.
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mngrudeyavesfinounilaense® laeddodunniiuiwestoyadiuyanadulalfiini
Aofndodulmeunstoyaiduniussuuduiu® agrelsinu CEU la3ladedinisdadn
Tnnssnangaldldiamefulamluanamelsdudsalinisdunsosionafiniuogis
diganala

uananil Tuai Google LLC v CNIL Aafinnufadulyf Google wuvad
TndnsdandniFosumsruraveanisdaduly GDPR Ansilazgnaulaeiiddsli Google uaz
TUsunsudumdeyaduvinsavdsinauansnsdumesnainlamuaniznelueaivaves
anamglaU® udlidesaveananlamuiinldfogneludgamndnluanamelsy idesan
fa CJEU Wiuinfinansussmadlailfiduigaudnannmglsuinnsdiiunisiuansiag
gnduflumnsnanenain GDPR 3oeraliifinaslianddinainld Snisanslunisdunses
foyadmyanatuiléfiiuansiinuadsilidssinsduihminsenindnstiuguiiold
Hulumundnnislédadiugne uonani augaszwrinadnslunnuibudiuiuas msduases
foyadauyana i3amvesdlidumesidarlanduiimuunndstuegisditoddy ndnie
vssemelilldtinisiusesdniiiazeniannsensde®

mavesUszwalunividenlauansliiiuisdoddnlunsdeuldngmune
TusnsUseine wu Aaveslaniuluad Taoyuan District Court 104 Su Zi No. 985 (Civil
Division) TanAfes Google uadnfiudszum (AUSURAgIUaLLIN) $99U8 Google AUKA
nsfumiidudeyaniuussunland Tnsmawalddaduliinsaudoyaniuussundu
pon ALY Googletw oedlsfinu malundilailiFaduls Google Foudugsuiinvou
Tumsaunamsaumnifuteyaviiulszanmlandfignuszananalasudsmiasmnesuszmana
Foyaduililddyualiniumoudedidln®

% Article 29 Data Protection Working Party, ‘Guidelines on the Implementation of the Court of Justice
of the European Union Judgment on “Google Spain and Inc v. Agencia Espanola De Proteccion De Datos
(AEPD) and Mario Costeja Gonzalez C-131/12" (Article 29 Data Protection Working Party, November 2014)
<file:///C:/Users/User/Downloads/wp225 en  6F61B70D-A130-F778-619246F5CE8DE165 64437 pdf> accessed 5
August 2021, 2.

© | figdna.

0 CVRIA, ‘Case C-507/17 Google LLC v CNIL [2019] ECR’ (CVRIA, September 2019) <https://curia.
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July 2015) <https://cons.judicial.gov.tw> accessed 28 August 2022.
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8 Personal Data (Privacy) Ordinance (1996) Section 26(1).

9 Personal Data Protection Act 2012 2012 Section 25.

€ personal Data Protection Act 2015 Section 11 para 3.

61 Privacy Act 1988 Usenau Australian Privacy Principles Clause 11.2.

62 Statement of the Council’s reasons: Position (EU) No 6/2016 (2016/c 159/02) para 4.6.
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GDPR (Part 1) para 4.

% |99 para 6.
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7 |figdna 1M1 83.

¢ Regulation (EU) 2016/679 (General Data Protection Regulation) art 17 para 1 (a).
¢ Personal Data (Privacy) Ordinance (1996) Section 26(1).

70 personal Data Protection Act 2015 Article 11.
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™ Global Freedom of Expression, Case 57292/16 ‘Hurbain v. Belgium’ (Columbia University, June 2021)
<https://globalfreedomofexpression.columbia.edu/cases/hurbain-v-belgium/> accessed 28 August 2022.

2 Rolf H. Weber, ‘The Right to Be Forgotten More Than a Pandora’s Box?’ (2011) 2(2) Journal of
Intellectual Property, Information Technology and E-Commerce 120, 121.

> Marko Milosavijevi¢, Melita Poler, and Rok Ceferin (1%49550 21) 783.

® Office of the Australian Information Commissioner, ‘The Australian Privacy Principles From Schedule 1
of the Privacy Amendment (Enhancing Privacy Protection) Act 2012’ (OAIC, January 2014) <https://www.oaic.
gov.au/__data/ assets/ pdf_file/0006/2004/the-australian-privacy-principles.pdf> accessed 5 March 2022, 14.
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8 1CO, ‘Deleting personal data’ (ICO, February 2014) <https://ico.org.uk/media/for-organisations/
documents/ 1475/deleting  personal_data.pdf> accessed 3 October 2021.
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