b INIFVIRAANTAT

UM T INER U TINAI N S
THAMMASAT LAW JOURNAL

Fa1599: VANIIAUINITINAGNEVDIUTLVIVU: T19NWTTI1VUYANITANMTUNINTIUVDS
29AnThinaImls w.a. ...

A v adw =

yorueie: 9395y Yayhs

N19919890kugin: 8348y Yy, ‘Teaia1suInisIdndnivesusevivu: 519

Wizs19UYgAnITANdURaNITINeIRIANTlULaIImIAls WA, .7 (2565) 3 2194873
TRfans UNINEIRESTIUAIENT 737,

peduayumEn

SATYAPON
CHANDLER MHM & PARTNERS

_— I HAILAND Intellectual Property Law Firm
Tax and Legal Counsellors
‘ ptt Seri Manop & Doyle

RETUAYUII

SAJO DENKI *

amm  GOBG

LUK, INAYAL @ FARLEChs LAW BMFFIEES
wwa gabElLaLan

1AS9N15215815URAIENST UAIINYIBYFTTUAERAS
AMZIRANERT UMINY1FSITTUANENS LAV 2 AUUWTTIUNS LYIIWTTUSUNWIIIYI
FUANIZUAT NFANWUNIUAT 10200 ns. 02 613 2169 A tu.lawjournal@tu.ac.th


mailto:tu.lawjournal@tu.ac.th

51 : 3 (Mug18y 2565) 737

YANITUINITIINAANTVDIUTZV1VU:
SWILINVUYUANITANTUNINTTUVD
paAnslduatmnils w.e. ...
Considerations for the Restriction of People's
Rights: The Draft Act on the Operation of
Non-Profit Organizations B.E. ....

GRTILGIRTBIAN

UNITINTT EUNIVBUATWRIUN ﬁﬂ’]Uu‘V\ﬁ%UﬂLﬂéj’]
Arithat Bunthueng

Academic, Research and Development Office, King Prajadhipok’s Institute

TunSuunenu 6 Sguieu 2565; Juwilounaa 1 e 2565; Tureuiuunau 2 Fmneu 2565

UNANED

vauzdisingdengransesdnsliarmilsdinnegSguuniiviiuseuuas v
AfiunsFuilsrnuAniiunas AT L iRANTEIUTBITINYMUIEALNINT 77 V9ITFETINULY
W95 tNe WA, 2560 $1uqu 2 atu avuksnilusranssswiygAdnnae
nsffiuanuvesesdnsilinaramaeld viedlanuaduiu ne. - Faauslnodiing
ARIZNITNNINAUTN LazanzdguusiiuAdeTufl 23 nuaius 2564 Wuveundnnisnu
FNNYUMNEAINGT fou drunnuAnenIsunsngunlauiusngrune Jaldausatusng
wszsdydanisanduianssuresesdnsliuvaramdils wa. .. Wusraduiiaes
Femnuzdguuninuuiiureulamanisenssdnanudilotudl 4 unsiau 2565

anguminefeassatuldfunsinndinsaiuasuansanufnfiuisnaldsuiu
wazalimnzaulunssifndnuesussenrsu sandssasu madseundee vidous
nseisneluniisauniadgies udnszuanisuaninuAniituaindasemna 1ean



738 m 1MsaTiaamans

\AS0YNDIANTHAILINIALBNTUTENINUTENA UAZHLAUDTIENUNLAYYBIBIANITAVU ST Y1V R
mssnfufanssuvesesdnsliuarsmils 1Wudiunisvesnindszunds ﬂml,as@?&agjuu
SNV UATAINIUNITTINNGN NTAUIAN UaENITRAAIANAAIIY dadud1dyse
miiﬂmu,a duasusy uaulsy zu5Ulny mwuumummﬂmL%@Laﬂmma YA
S1nguaneansatufng mmﬂuaﬂmmmmmmaﬁumiwﬂgummmLuamﬁuamgmma
Tuseazden wluaamﬂamﬂwaﬂﬂg‘wmasumi@,aiﬂismﬁﬂima mmﬂﬂgwmaismﬂwismm
uazunUayelAnuigsssuunatuldagtu LLasLﬁudﬁ'wﬂaumaﬁmdnﬁLf:amé’wﬁmiuﬂmgq
azilindvdiainmvosesdnslivaamilsuazUssnvu uazeratluganudennosves
szuaulszrsulnnazinsyg

o o u

Ad1A s nnluNsauAY 29anhilka9ils AnaUsEdIAY ASINARENTS

Abstract

The Cabinet has approved two drafts of the law on non-profit organizations to
conduct a hearing and analyze the impact of the draft law under Section 77 of the
Constitution of the Kingdom of Thailand, B.E. 2560 (2017). The first one is the Draft Act
on the Operation of Non-Revenue Organizations or profits to share which the cabinet
passed a resolution on February 23, 2021, which was proposed by the Office of the
Council of State. Subsequently, the Office of the Council of State revised the draft
law. A draft law on non-profit organizations was proposed as a second one. The
Cabinet approved the drafting guidelines in accordance with a resolution on January
4, 2022.

Both bills have been criticized and commented on the necessity and
inappropriateness of restricting people's rights either from the people’s civil society or
even within the government agency itself including the international perspectives
from a network of international NGOs and the United Nations Special Rapporteur.
Conducting activities of non-profit organizations is part of civil society and is based on
freedom of association, association, and expression. It is important to maintain and
promote democracy. This work is a documentary study and aims at analyzing those
two bills. Both from the principles and reasons of the draft law and the content of
the law in detail, which is inconsistent with the law of a liberal democratic state, both
from international law and the provisions under the current constitution. The draft
laws have important content in aiming to infringe on the rights and freedoms of non-
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profit organizations and people and may lead to the decay of democracy and the rule
of law.

Keywords: freedom of association, non-profit organization, civil society, the restriction
of rights
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! 9 Tom Daly, ‘Democratic Decay: Conceptualising an Emerging Research Field” (2019) 11 Hague Journal

on the Rule of Law 9, 9-36; 9Usgn®u Natasha Lindstaedt, Democratic decay and authoritarian resurgence
(Bristol University Press 2021).

2 $5dfousy (dual state) manefs $gfiunasaslasnguuneuuUswIaien (authoritarian rule of law) Tagdl
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ﬂg]wmﬂﬂ 9); g Bas Schotel, ‘Administrative Law as a Dual State. Authoritarian Elements of Administrative law’
(2021) 13 Hague Journal on the Rule of Law 195, 195; @"dixﬂa‘u Ernst Fraenkel and Jens Meierhenrich, The
Dual State: A Contribution to the Theory of Dictatorship (Oxford University Press 2017).

> UN Human Rights Council, ‘ Commentary to the Declaration on the Right and Responsibility of
Individuals, Groups and Organs of Society to Promote and Protect Universally Recognized Human Rights and
Fundamental Freedoms’ (UN Human Rights Office, 2011) <https://www.ohchr.org/sites/default/files/
Documents/Issues/Defenders/CommentarytoDeclarationondefendersJuly2011.pdf> dududle 28 wweu 2565,
15; aUsgnau UN Human Rights Committee, ‘Concluding observations on the sixth periodic report of Italy’
(2017) UN doc CCPR/C/ITA/CO/6, para 36.

4 9 International Center for Not-for-Profit Law (ICNL) and World Movement for Democracy Secretariat

at the National Endowment for Democracy (NED), Defending civil society Report (2012).
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> g David Mathews, Politics for People (University of Ilinois Press 1999).

¢ The United Nations Development Programme (UNDP) and International Center for Not-for-Profit
Law (ICNL), Legal Frameworks for Civic Space: A PRACTICAL TOOLKIT (UNDP 2021) 18.
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3 UN Human Rights Council, ‘ Mandates of the Special Rapporteur on the rights to freedom of
peaceful assembly and of association; the Special Rapporteur on the promotion and the protection of the
right to freedom of opinion and expression; and the Special Rapporteur on the situation of human rights
defenders’ (2021) UN doc OL THA 2/2021, 2.
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20 §ig$1a 20-21.
20 \fiedne 22-23.
2 \§ig$1q 23-25.
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WeaNa1saunnundyefAnins 22 ¥4 ICCPR #95usaanandnsuyveyuiugiu
Fieednslunisniungy Fwsewelvelaniaeyifdeiun 20 natan 1996 8191501
nannisiugiulunisdndndnsdenans 1a 3 Usznis lawn wanUgyalalilaenguuie
(Prescribed by law) ndnnguszasAduvousssu (Legitimate government concerns) wag

Y] o & b‘L Y] o a 1 . . . 24
wanANUINTUludInnUseysUtng (Necessary in a democratic society)

3.3.1 nanUnaiAlilaenguune

anUeyelAlilnengvung (Prescribed by law) manedia N15311ndnsvesUssyvy
snszyilanualuzuuuuveanguune (a formal basis in law) Tnsuntydifivesnguanedy
Feafinudaauiiisaneiiyananioesdnslitaremilsazniuldiinisnsesive sy
lainazasanumioll L‘i‘JumsazLﬁﬂ@iawﬁ’zyiﬁfasuamammEJLLazmwﬁwaﬁ%mmmmﬂ
nsnsgyiiu uagiindninarifidaaulusefuilifeaerensauaunaidaveadiniini
NAMUNEADIAINNTOIDILA TAlIULAZIRNIZIA12 901N IND U 291 TUAINASLUEIIWLN
ledansnseviwmselidnszinisegdlaidunisianenguuie® wazlisnaazaialousiung
Tumsdrimansfananliuniheudmsiedneunasedlunssindvisvesssuviluguuuudy
lidanifungmnedifusesiteddmsunases saufaiviemdsdu’

sds nsldmeiiadsdydRngmnelaslitesinguiasensonniuduiilig
nslinafidaveseudmslunisesnnguiosenmdsesnaiudnidovidonmsinela nande
Junsdaafngruneludnuazlionsamanuneldlaedgauu (not reasonably foreseeable)
unigaAvesnguuneanvazaainanlifiodu “nsUyaalilaenguuis” nstygRnguane
anwazainarndunistndeondnifisy wazudnaususlsnguue (legality principle)
odsnimadansdygAngrunsvesdgsrunadenludnungdingin waia “nisldnni
li#p1au (overbroad language)” WlelsiteUnasesinafidaluniseenngviderdaegdlidin
(unfettered discretion) Tunsdrfindvnsvesypma®

2% UN Human Rights Council, ‘Report of the Special Rapporteur on the promotion and protection of
human rights and fundamental freedoms while countering terrorism’ (2014) UN doc A/69/397, para 30.

% OSCE and ODIHR, ‘Key Guiding Principles of Freedom of Association with an Emphasis on Non-
Governmental Organizations’ (Australian Human Rights Commission) <https://humanrights.gov.au/sites/
default/files/document/page/OSCE_Guidelines_freedom_of association.pdf> Fuduile 29 wwiey 2565, 4.

% The Johannesburg Principles on National Security, Freedom of Expression and Access to Information,
Principle 1.1(a). <www.article19.org> Fuduile 29 wweu 2565.

2T UN General Assembly, ‘Human rights defenders: note / by the Secretary-General’ (2009) UN doc
A/64/226, para 27.

% UN Human Rights Committee, ‘ General Comment 34: Article 19 — Freedoms of opinion and expression’
(2011) U.N. Doc. CCPR/C/GC/34, para 25.
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3.3.2 wanIngUITEIASUYDUSTIN

naningUszasAduvausssy (Legitimate government concerns) ©3awan
Heoulvlun1s31/navs (Limitation clause) Sumanefls mssennguanglumssrindvsuszsmu
yp3sgResouuiiug v TngUsvasddurousss (Legitimate Aim)

ICCPR 110151 22 (2) Mvuainasninlunisauiauuagnisyuyulaeasy
%Qﬂaﬁﬁmlé’lﬁaﬁm’maﬁ%ﬁué’wLm “A1usfuAIvesnd” “anuvasnfoaisisay”
“ANUEIUREUToY” “N1IANSITEY” “AAsTINduRveIUTEIIYY” Te “ANSuasiaTnInTes
YAARBY” WazlInTT 42 255AA0 YBa3geTINYIITIve N dnsine we. 2560 ld3uTes
@3nmlun1IILAGUAINNIATT 42 253AnTls 90Tyl uudlagendediuiania
undydAvesnguuneiiie “AuATRIUTEleYdaNsITNY “iie¥nwanuasuiduudesnie
Fasssudud” vie “iiletleafuvievinnisynuin’ nislingvanedediinansvesuszuvy
JuTesiovesigiteliussg ingUsrasddureussauniu Fosnnganuidosloseshaiivme
hmsifadvsvesszruatiuayuverisliingusrasdresnguanetuussaua Tnenaln
wagIBnsilanizianzas lilinnsnandramiesn “fnquizasdsuveusssu” viso “Rouly
TunisdnAnans” delaenldusngluundydfvessgsssuyy nTygaliluundyda
YaangMInEass 4 WedrAnansvesszvvulagysianneulnIouiasnisianig 1y
“auasuiFeuies” dadudfifianunguiede lignlifieatsmnuveusssliiunsdiie
angaussTTuYneE1aNIeYIe

fngusrasddureusssudadudodhiifuniosiovesiglunisdrauiieats
Aueussulunisassdedinoududjinvssesdnsliuarsiils ssdnsiauiniaenyy
vidomauszndsnn Tunsuanseeniazsmnguiaiusngiuvesuszsulag uazindeulm
iisundesdvBuywevudaldiuiuyuainmaszime™ uazighinsliingusrasdsureussau
wunsdais “anuilinsuesnd” ieiduniesdelunsnatvieduufiindseussanvu®
v193gldldunnsgu FATF Wuiedesielunisanfiuilindeulmuesnindsesndsnuuay
Usuusunisaediunianisdes® lae FATF weefilinsiudgyministadouinguszasd

% UN Human Rights Committee, ‘General comment no. 37 (2020) on the right of peaceful assembly
(article 21)’ (2020) UN doc CCPR/C/GC/37, para 44.

% National Endowment for Democracy (NED), ‘The Backlash against Democracy Assistance’ (National
Endowment for Democracy, 8 June 2006) <https://www.ned.org/docs/backlash06.pdf > dududle 29 wweu
2565, 12.

*1 UN General Assembly, ‘Report of the Special Rapporteur on the Protection of human rights and
fundamental freedoms while countering terrorism, Martin Scheinin’ (2006) UN doc A/61/267, para 20.

2 UN Human Rights Council, ‘Impact of measures to address terrorism and violent extremism on
civic space and the rights of civil society actors and human rights defenders, Report of the Special
Rapporteur on the promotion and protection of Human rights and fundamental freedoms while countering
terrorism, Fionnuala Ni Aolain’ (2019) UN doc A/HRC/40/52, para 6.



750 QN 15 TUAMIENT

suvausssulunseonngruiednuuzaing1 waziinissizulasinislud 2021 wWewdlauas
vssmdgmnisavaunuiniiulduasdadrinvesesdansliduwatmiitlsnnglauinsgiu
FATF>

3.3.3 nananuiluludiauuszensulng

nsdndnansvesUszmaulusgasuszesiles uanainazdenssyilageide
g1uamuunUygiivesngrunsuaslvananioingUsvasnduyousssuuwdl undydves
nvanesanansesd] “pusnin dniudseudserdvlag® enusnduluiidmneenar
“wnsmisla o lumsdrindnsassedladndiuiunisussgingusvasidureusssu wasivun
whilduveuwaamnusuduainanudesnisniadanu > unUgygiavainguuelunisdnda
AvBuesUsyrvuazdes “liinTesdevieitnsiinsenuanivesUssavuagatiosian (less
intrusive means) WleussaingUszasdiifioms” enananlsin udnnsdananliunnsisluan
“pdnarusndunazanulddndin” (Necessity and proportionality) i319mdnunaseian
unUgaAvesnguunslunssiindnivesUszansusoadinnudnduiaslidadu lnessazdos
Fenl¥38Mnsznusodnsiesiigalunisussg ingusrasdnianuveussaulunissifindns
fuee® wu lumsfinsaneonngmnedesitadnsvesesinslinamils esdnswamn
aAenyu wasnauszndsay lidezegneldngmneesdnsliuaammls vienguanedy
wiu ngranedesiuwazusuusunsweniuiany sgazfasinnsanuntyaAtunisdiinans
“Inlédnaruiuauides” (proportional to the risks) AMuMaNNNSTEY AML/CFT

Syldasimuatisnnesansliuaamilsegnininewing wasliemzsinnzauay
lailadnaau (focused and proportionate) wazn1siuualiiesansliuarsminlsfosdnyia
eusazidawedoya InsUsirnnvdninasianiziaizasdunissuunsefuaiuidssuas
nMsmsranuidslsedndieiuaudsdiietu® sufldnvandunsaireansaiudnduen
peAnsliuarsmls

% FATF, ‘Mitigating the Unintended Consequences of the FATF Standards’ (The Financial Action Task
Force) <https:/ / www. fatf-gafi. org/ publications/ financialinclusionandnpoissues/ documents/ unintended-
consequences-project.ntml.> duduile 29 wwey 2565; usznau ICNL, International Legal Analysis of the
Eight Principles Underlying the Draft NPO Law (349330 78) 2.

% UN Human Rights Council ({49530 74) para 17.

* OSCE and ODIHR (1849550 25) 4.

6 UN Human Rights Committee, ‘CCPR General Comment No. 27: Article 12 (Freedom of Movement)’
(1999) UN doc CCPR/C/21/Rev.1/Add.9, para 14.

3" UN Human Rights Council, ‘Mandate of the Special Rapporteur on the promotion and protection
of human rights and fundamental freedoms while countering terrorism; the special Rapporteur on the
promotion and protection of the right to freedom of opinion and expression; the special Rapporteur on the
rights to freedom of peaceful assembly and of association and the Special Rapporteur on the situation of
human rights defenders’ (2021) UN doc THA 5/2021, 6.
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WaTLEININVR U T UY

shietlazsautivinmeiidomuasiangruisesdnliuasiilsaty 2564 uazatiu
2565 TailsuifisuuazlaeuinaonadosiundnitugunssfnansvesniaUssdsa
videlal egnsls ludausniadunisesuelassasraaeifomidesiuressungneiaeatiu
foludadunsinmziiymssifadnsiainmvesssaauainsrngmuneisaesady
sanan wazludruaavneidudefinnsannisdiindvsainsnguneesdnslduaimnilsuwag
ngvaneduiiieades

4.1 TassadruazilonniUassiuvasinanguuneasdnsliuatmnniils

$renguaneesdnsliuarsmilsatu 2564 uazatu 2565 wiaziinaiuasunuas
wdnnsuasmane wazllaszdrdguiusenisdsuulasly lagswnguaneativ 2564
fifoviiles 12 esuaglaifinsuunmng udsiesnguaneatiu 2565 fidemids 28 was
wazdn1sduwundu 2 vuae (mne 1 nsdaaduuazimuisdnsliuarsmiils wazuuag 2
mstuiinenuvesssdnslinarmiile) udenananliinlassadsvesitngraneiaesatiy
Ladunnaneiy Tnaswundu undienn Ssuun3snwinis veuwansldUsdu nsdaduuay
Waesdnsliwasnnils nsmdumuguesanshiuamils wazunsnmsdsduuasing

$1anguangaty 2564 farsgdrdgliilunguunenatuiedifunisdniuy
vosaadnshiuarsniils fyuuniiinisnsgnssumelnodugdnvinsaunguaned
TesudnsunisunaseadugFuanuds mundninast 38013 wazdeuleifguunidivun
psdnsliuaraminlsiniiideslameuasfininagsmiuvosiunioning duiazly
TunsdndiufanssuluudazUdegFuaauds auvdninasiniguusdimun fosseauna
ns¥usagliioduniensndaudananauiiansaiididunsluusdias UdedFuanudsma

% UN Human Rights Council ({48550 74) para 64; 9Usenau UN Human Rights Council (1849550 62)
para 38.
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Toguszasalunisuarmiselanie dlsuiudsdududie deunadul 2565 umst 3
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aglsfinny sunguaneatud 2565 lausuugsiswanuninedinanildenndes
Aumsflgnumnumineves “aunan” Ssfidnuaizfunaudaassngludsingusasdnldseyld
flddseegifisatanim fszeznarduiunisituas uasidnvuzyesnuduesdnslaii
og1man Vel ileliveulwmnsdsdulduaua

% ICNL, Law on the Operation of Not-for-Profit Organizations 2021 (24 March 2021) 6-7
% UN Human Rights Council (1149330 13) 3.

1 ICNL, Law on the Operation of Not-for-Profit Organizations 2021 (49330 39) 1-2
Wi9$4 6.
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6 UN Human Rights Council (W49550 74) para 65.

5T FATF, ‘Recommendation 8 Interpretative Note’ (The Financial Action Task Force, 2022) <https://www.
fatf-gafi.org/ media/fatf/ documents/recommendations/ pdfs/FATF% 20Recommendations% 202012.pdf>
Fuduiile 28 wweu 2565, para 6. (b)(v).

%8 FATF and OECD, ‘Best Practices Paper on Combating the Abuse of Non-Profit Organisations
(Recommendation 8)’ (The Financial Action Task Force, 2015) <https://www.fatf-gafi.org/ documents/documents/
bpp-combating-abuse-npo.html>; aUsgneu ‘International Standards on Combating Money Laundering
and the Financing of Terrorism & Proliferation’ (2012-2022) (France: Paris, FATF) <www.fatf-gafi.org/
recommendations.html> dudiile 29 wwen 2565.

% FATF (149330 57) para 6. (b).
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0 |CNL, Thailand’s revised NPO Bill (31 January 2022) 2.

6 \fiadns 8-9.

62 UN Human Rights Council, ‘Report of the Special Rapporteur on the rights to freedom of peaceful
assembly and of association’ (2013) U.N. Doc. A/HRC/23/39, para 82 (b).
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¢ UN Human Rights Council, ‘Analysis on International Law, Standards and Principles applicable to
the Foreign Contributions Regulation Act 2010 And Foreign Contributions Regulation Rules 2011 by the
United Nation Special Rapporteur on the rights to freedom of peaceful assembly and of association’
(United Nations Special Rapporteur on the rights to freedom of peaceful assembly and of association, 2016)
<http://freeassembly.net/wp-content/uploads/2016/04/UNSR-FOAA-info-note-India.pdf> Fuduidle 29 wwiey
2565, para 6.

 UN General Assembly, ‘Situation of Human rights defenders Note by the Secretary-General, Report
of the Special Rapporteur on the situation of human rights defenders’ (2012) UN Doc. A/67/292, para 49;
AUsznau UN Human Rights Council (1840550 74) para 69.

% UN Human Rights Council (\339530 62) para 38; us¥nau UN Human Rights Council (Wsessa 74) 5-6.

8 ICNL, Thailand’s revised NPO Bill (1348550 60) 11.
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67 ICNL, International Legal Analysis of the Eight Principles Underlying the Draft NPO Law (549550 78)
8-9.

¢ UN Human Rights Council (148330 74) paras 56 and 75.

% International Commission of Jurist (ICJ), Recommendations concerning the Draft Act on the Operation
of Not-for-Profit Organizations B.E... (24 March 2022).

" UN Human Rights Council (1399530 74) para 56.
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™ ICNL, Law on the Operation of Not-for-Profit Organizations 2021 (49550 39) 17.
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UNION AND WESTERN BALKANS, (TACSO Montenegro Office 2011).
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8 ICNL, International Legal Analysis of the Eight Principles Underlying the Draft NPO Law (148530 78).
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