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Abstract

This research article aims to make recommendations to reform the insanity
defence and disposal in Thailand, through a comparative study with the jurisdictions
of England and Wales and Scotland.

Currently, mentally disordered offenders are often dealt with inappropriately

under Thailand’s criminal justice system, since the current legislation and system in
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Thailand contains a loophole, which allows these offenders to be prosecuted under
the ‘ordinary’ criminal justice system. Consequently, they end up serving a sentence,
which is normally imprisonment. In practice the offenders usually do not receive
medical treatment within prisons. Moreover, as they tend to serve less time than their
original sentence due to the Department of Corrections' policy to solve over-
crowding prison problems, the chance that mentally disordered offenders would be
rehabilitated, and safely released back into society is very slim. Consequently, there is
a chance that they would re-offend, and in this context, public’s safety is at risk.
Moreover, mentally disordered offenders, specifically those who suffer from severe
mental disorders such that they lack rational capacity, do not belong in prison nor
should they receive punishment, as punishing them would not fulfil the objectives of
the criminal law nor would it satisfy society’s morality regarding punishment.

Thus, this research article proposes that the insanity defence in Thailand must
be reformed by substitute the current insanity defence with the proposed ‘defence of
criminal incapacity’. In this regard, mentally disordered offenders would receive
proper rehabilitation, be treated more fairly, and the risk of them re-offending would
be lower. Thus, this would simultaneously make Thai society safer and could prevent

problems associated with crime committed by mentally disordered offenders.

Keywords: mentally disordered offenders, insanity defence, Criminal Code of Thailand

section 65
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3 R v M’Naghten [1843] UKHL J16;

“..to establish a defence on the ground of insanity, it must be clearly proved that at the time of
committing the act the party accused was labouring under such a defect of reason, from disease of the
mind, as not to know the nature and quality of the act he was doing, or as not to know that what he was
doing was wrong.”.

2 Trial of Lunatics Act 1883 Section 2(1).
27 Criminal Procedure (Insanity and Unfitness to Plead) Act 1991 Section 1(1).
28 Trial of Lunatics Act 1883 Section 2(1).

2 Law Commission, Criminal Liability: Insanity and Automatism Discussion Paper (London 2013) para 1.35.
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30 R v Clarke [1972] 1 All ER 219, 221, per Ackner J.

31 Law Commission (1349550 29) para 1.35.

%2 R v Kopsch [1927] 19 Cr App Rep 50; A-G of South Australia v Brown [1960] AC 432.

3 Frnnlummantadeneuen swlunsd automatism defence faftagldinanasely.

3% R v Hennessy [1989] 1 WLR 287, 292, by Lord Lane CJ.

5 |figdna.

36 Judicial Studies Board, Crown Court Bench Book (March 2010) 327.

3" R v Codere [1917]1 12 Cr App R 21, 27; IU?@@LWN% R D Mackay, ‘Mental Disability at the Time of the
Offence’ in L Gostin and others (eds), Principles of Mental Health Law and Policy (OUP 2010) 723.

38 Codere; R v Windle [1952] 2 QB 826; R v Johnson [2007] EWCA Crim 1978.
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% Jin Hill v Baxter [1958] 1 QB 277, 286; Kay v Butterworth (1945) 61 TLR 452, per Humphreys J.
% Bratty v Attorney-General for Northern Ireland [1963] AC 386.
1 R v Quick [1973] QB 910.
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9 R v Hennessy [1989] 1 WLR 297.
4 Criminal Justice and Licensing (Scotland) Act 2010 Section 171.
4 Criminal Justice and Licensing (Scotland) Act 2010 Section 168
“(1) A person is not criminally responsible for conduct constituting an offence, and is to be
acquitted of the offence, if the person was at the time of the conduct unable by reason of mental disorder
to appreciate the nature or wrongfulness of the conduct.
(2) But a person does not lack criminal responsibility for such conduct if the mental disorder in
question consists only of a personality disorder which is characterised solely or principally by abnormally
aggressive or seriously irresponsible conduct...”.

% Criminal Justice and Licensing (Scotland) Act 2010 Section 168.
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%\ Hosnanrgnyuasiugionsan Tnsmaszdufesuisdengmneuszneulfnargnyunasmaszifugin
AANINGY; I‘Uiﬂ@ Criminal Justice and Licensing (Scotland) Act Section 169.

47 Report on the Review of the Mental Health (Scotland) Act 1984 (Edinburgh 2001) 351.

% Criminal Procedure (Scotland) Act 1995 Section 307; Mental Health (Care and Treatment) (Scotland)
Act 2003 Section 328 (1).

4" Criminal Justice and Licensing (Scotland) Act 2010 Section 168 (2).

%0 N.E. Anderson and KA. Kiehl, ‘Psychopathy: developmental perspectives and their implications for
treatment’ (2014) Restorative neurology and neuroscience 32 (1), 103-117.

51 Scottish Law Commission, Report on Insanity and Diminished Responsibility (Edinburgh 2004)

para 2.47 “..wider than simple knowledge and includes a level of (rational) understanding.”.
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%2 Gerald Gordon QC, The Criminal Law of Scotland, Vol | (3 edn, Edinburgh 2000) 433.
3 Explanatory Notes to Section 168 Criminal Justice and Licensing (Scotland) Act 2010.
5% Scottish Law Commission (+348530 51) para 2.50.

55 |fiada.

% HM Advocate v Sharp 1927 JC 66, 69 (Lord Constable).
2

57 psniwnsunanfivunndn dely afdetiaenii.
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