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Abstract

The legal system considered as having fair court’s adjudication of administrative
disputes that occurred from public-private partnerships, entails two qualifications
relating to the substance of law. First, its sources of law need to be clear, certain,
democratic, and valid in the hierarchy of law system. Second, it shall apply with a
balanced view of protecting the interests of private and public parties.

These two qualities are rooted in the general principles of public law and

adapted as bridges to the successful usage of public-private partnerships in building
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quality public utilities in various countries. However, the situation in the Thai legal
system seems not to follow such described requirements. The examination reveals
that there have been many criticisms of the application of laws that are undemocratic,
have a detrimentally retroactive effect, and are insufficient in protecting the private
party.

This article presents general principles of law, some interesting foreign laws, a
survey of the legal provisions and their implementations in the Thai legal system, as

well as preliminary assessments and recommendations on both qualities.

Keywords: Public-Private Partnership, Dispute Resolution by the Judicature,
Substance of Law, Source of Law, Balance in Protecting Public and Private

Interest
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16 @Lﬁmaﬂu Terence Lau and Lisa Johnson, Business and the Legal and Ethical Environment (Saylor
Foundation 2011) 29; The Economist, ‘Economics and the Rule of Law: Order in the Jungle’ (2008)
<https://www.economist.com/briefing/2008/03/13/order-in-the-jungle> &ufu dle 11 funa 2566; Tim Cowen,
““Justice Delayed is Justice Denied”: The Rule of Law, Economic Development and the Future of the
European Community Courts’ (2008) 1 European Competition Journal <https://www.tandfonline.com/doi/
abs/10.5235/ecj.van1.1> Aufuile 15 dumau 2565.

17 9y The Deregulation and Contracting Out Act 1994 lugtugnguunsianigiiindedosnsueusiung
Nnggadayadheenyu.

8 Anne Davies, The Public Law of Government Contracts (Oxford University Press 2008) Famdnendatiu
Uainvesngminslussuungrangeuidtu nannfe udninasinisnguaneilidifuiudyyrmamuazinan
ﬂgwmameﬁé’f@ﬁmumiuﬁigzgwwhﬁu agldndninasianumasindnduiile. g Charles Tiefer and William A. Shook,
Government Contract Law (Carolina Academic Press 1999) 28.

19 9 Crédit Suisse v Allerdale BC [1997] QB 306 Tu Anne Davies, The Public Law of Government
Contracts ({49550 18) 104-106.
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2l Herman Punder and Anika Klafki, ‘Administrative Law in German’ in René Seerden (ed) Comparative
Administrative Law. Administrative Law of the European Union, Its Member States and the United States
(4th edn, Intersentia 2018) 69; Mahendra P. Singh (148330 8) 50.

% @ United Nations Commission on International Trade Law (UNCITRAL) Legislative Guide on Public-
Private Partnerships 2020 (‘UNCITRAL Guide’) 27-29, 34. Tugugdiagssiunuunguang (model law) LATULAMT
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2 |figd 137.
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% g AMiNINYIAG Assemble du contentieux War A1 NINYIAR Assemblée du contentieux Tu Jean
Massot, ‘The Powers and Duties of The French Administrative Judge’ in Susan Rose-Ackermann and Peter L.
Lindseth (eds) Comparative Administrative Law (4th edn, Edward Elgar 2010) 423-424; Yarik Kryvoi and
Shaun Matos (399550 13).

2 The Constitution of the Republic of Korea, Article 13 (2).

2 9 The Constitution of the United States, Article 1 § 9; Steve Selinger, ‘The Case Against Civil Ex Post
Facto Laws’ (1995) 15 Cato Journal 191; William Winslow Crosskey, ‘The True Meaning of the Constitution
Prohibition of Ex-Post-Facto Laws’ (1947) 14 University of Chicago Law Review 539.

2 Anne Davies, The Public Law of Government Contracts (1149530 18) 55-58.
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Shaun Matos (399550 13).

0 fy9E19 AMANINYIARTEETINYYEINTT AR Decision no. 184/2010 (x.28.) AB (26 October 2010) [§§
5.2-5.3].
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