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Abstract

Taxing foreign companies conducting business in a source country through a
permanent establishment is considered operating as a separate entity according to
the Double Taxation Agreement. The permanent establishment functions as a part of
the overall enterprise controlled by the head office, but its profits are treated
independently, generated from the source country. The difficulty lies in determining
deductible expenses and taxing profits since the permanent establishment’s profits
stem from the source country, while expenses are incurred by the head office or
elsewhere. Unfortunately, there are currently no regulations in place in Thailand to
address this issue. Taxing business profits, especially for a permanent establishment, is

always a complex matter. While Thailand’s revenue code treats domestic and foreign
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companies equally, the tax obligations for foreign companies remain unclear. It is
crucial to conduct a thorough study of how business profits are taxed under the

Double Taxation Agreement in order to propose new regulations that align with it.

Keywords: double taxation agreement, permanent establishment, business profits
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! OECD, Model Tax Convention on Income and on Capital (OECD 2008) 26-27.

2 1. The profits of an enterprise of a Contracting State shall be taxable only in that State unless the
enterprise carries on business in the other Contracting State through a permanent establishment situated
therein. If the enterprise carries on business as aforesaid, the profits of the enterprise may be taxed in the

other State but only so much of them as is attributable to that permanent establishment.
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2. Subject to the provisions of paragraph 3, where an enterprise of a Contracting State carries on
business in the other Contracting State through a permanent establishment situated therein, there shall in
each Contracting State be attributed to that permanent establishment the profits which it might be
expected to make if it were a distinct and separate enterprise engaged in the same or similar activities
under the same or similar conditions and dealing wholly independently with the enterprise of which it is a
permanent establishment.

3. In determining the profits of a permanent establishment, there shall be allowed as deductions
expenses which are incurred for the purposes of the permanent establishment, including executive and
general administrative expenses so incurred, whether in the State in which the permanent establishment is
situated or elsewhere.

4. Insofar as it has been customary in a Contracting State to determine the profits to be
attributed to a permanent establishment on the basis of an apportionment of the total profits of the
enterprise to its various parts, nothing in paragraph 2 shall preclude that Contracting State from
determining the profits to be taxed by such an apportionment as may be customary; the method of
apportionment adopted shall, however, be such that the result shall be in accordance with the
principles contained in this Article.

5. No profits shall be attributed to a permanent establishment by reason of the mere purchase by
that permanent establishment of goods or merchandise for the enterprise.

6. For the purposes of the preceding paragraphs, the profits to be attributed to the permanent
establishment shall be determined by the same method year by year unless there is good and sufficient
reason to the contrary.

7. Where profits include items of income which are dealt with separately in other Articles of this

Convention, then the provisions of those Articles shall not be affected by the provisions of this Article.
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> Michael Kobetsky, International taxation of Permanent Establishment (Cambridge University Press
2011) 194.
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" OECD, Report on the attribution of profits to permanent establishments (OECD 2008).
8 OECD, 2010 Report on the attribution of profits to permanent establishments (OECD 2010).
° QECD, Report on the attribution of profits to permanent establishments (49330 7), para 61-62, 23.
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7 OECD, Report on the attribution of profits to permanent establishments (340550 7), para 73-74, 26.

18 yiedl enviilunsalidnasldiimhenanBuuusenaamiiendagld3s profit split method snvwunis
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19 OECD, Report on the attribution of profits to permanent establishments (49530 7), para 77-78,
26-217.

2 |{i§81, para 78, 27.
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U 2010

TudreSunesuuuul 2008 v99 OECD wanslmmudsgadulunsldisnuienianis
wuuueneuuinfinuinduituuunienisees OECD Tnenuosutsduuuumes OECD 1
Ujjiasuan force of attraction ﬁfﬁ’mumiﬁﬂizLmﬁ%’umiamuﬁamuﬂixﬂaumim’as&y’qag
oAundldedrafufidmuduldtmueitaminldsuluyssmaduudiindulsdulas
Taglallésiumsanmisznaunisnnsfiniy warnievdaainfieensieanuves OECD T 2010%

7119 OECD loansnafukuumwazaasuiedunuul 201077 auundemiusiadusuvadulmiuy

% OECD, Discussion Draft on the attribution of profits to permanent establishment (OECD 2001), para
169, p.38.

2 Jusganuvest 2010 13 OECD TITHAULUY uazFesunefuuuuYes OECD avwun1slddin “Tawiail
weni1amnuazidudass” (separate and independent enterprise) gniununldunueiii “Famiafiwendramn”
(distinct and separate enterprise) Flauusii.

27 OECD Model 2010. Article 7

“1. Profits of an enterprise of a Contracting State shall be taxable only in that State unless the
enterprise carries on business in the other Contracting State through a permanent establishment situated
therein. If the enterprise carries on business as aforesaid, the profits that are attributable to the permanent

establishment in accordance with the provisions of paragraph 2 may be taxed in that other State.
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Tunauzdids UN 1ud 2011 Ideensnsdunuusasiesuieduwuuiildmmuniiam sl
Tnnseensumumesuefusuuves OECD U 2008 warltudaalulunafivensuismie
nandLuusendanindunuujoaveensuiuiu uiligeuiunusisauves OECD
et S19uuuuTes UN Hudinsdiqniuludoanslivan force of attraction Suiuusziuddny
Usifiuniafinnusieauues OECD dunansiiliaonadomiumdnnsludinienanisuuy
WENATUATINTI T

AULANAIVBII A UL UL ABSUNEAULUUTBY OECD ag UN Fadiuladndainy
wenFnemnanAutuRauad 2010 4 dmsuaydynyrn18dou fivszindalvennasindu
Usgmeduiuazsngienslduuamisuduuuy OECD foud 2010 wazmuduuuUYe UN

iz linvaudyanEdous NanawmiusiewuLuuYes OECD atulmingst 2010

2. For the purposes of this Article [23 A] [23 B], the profits that are attributable in each
Contracting State to the permanent establishment referred to in paragraph 1 are the profits it might be
expected to make, in particular in its dealings with other parts of the enterprise, if it were a separate and
independent enterprise engaged in the same or similar activities under the same or similar conditions,
taking into account the functions performed, assets used risks assumed by the enterprise through the
permanent establishment and through the other parts of the enterprise.

3. Where, in accordance with paragraph 2, a Contracting State adjusts the profits that are
attributable to a permanent establishment of an enterprise of one of the Contracting State and taxes
accordingly profits of the enterprise that have been charged to tax in the other State, the other State shall,
to the extent necessary to eliminate double taxation on these profits, make an appropriate adjustment to
the amount of the tax charged on those profits. In determining such adjustment, the competent authorities
of the Contracting State shall if necessary consult each other.

4. Where profits include items of income which are dealt with separately in other Articles of
this Convention, then the provisions of those Articles shall not be affected by the provisions of this
Article.”.

2 Hagifulsamalneldiinisanasoudyginiddous fulsemaduivau 61 atu uddslivsingdolu

Jaund 7 atulannasyinn1stasMULLINIToUNT 7 mustsdusuuatulvsives OECD 4.
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31 OECD, OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax Administrations

(OECD 2022) 337-356.





