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Abstract

Sections 60 and 52 of the Competition Act B.E. 2560 empowers the Trade
Competition Commission of Thailand (TCCT) to widely impose both behavioural and
structural measures to remedy the damage from trade competition. Such structural
remedy may be in the form of partial and full divestiture. The order imposed to divest

the business of the business operators is significantly severe and has the most
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negative effect on them. The TCCT should therefore carefully establish the criteria for
imposing and enforcing such order. This is to ensure that the measure is being laid
down thoroughly, without exercising discretionary power, and that all cases are fairly
treated. Once the criteria are established, they will also deter any potential
wrongdoers from breaching competition law.

This article studies the character of the trade competition remedies, especially
partial and full divestiture, and the factors to be considered when imposing them.
Together with the Competition Act and other relevant regulations, the article analyses
the criteria applied to impose trade competition remedies, the structural remedy in
particular, in foreign countries. The analysis aims to provide a conclusion and
recommendation on establishing the criteria for instituting the trade competition

structural remedy by way of a partial or full divestiture.

Keywords: divestiture, structural remedy, trade competition law
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' @ Florian Wagner-von Papp, 'Remedies, Sanctions and Commitments' Tu Akman, Brook and Stylianou
(eds) Research Handbook on Abuse of Dominance and Monopolization (Edward Elgar Publishing 2023)
<https://ssm.com/abstract=3911117> uduidle 31 unsiAu 2565

2 Qrganisation for Economic Co-Operation and Development (OECD), The Divestiture of Assets as a
Competition Remedy: Stocktaking of International Experiences (pdf, OECD 2019) 19-23 <https://www.

oecd.org/daf/competition/divestiture-of-assets-competition-remedy-ENG-web.pdf> dudwile 4 unsiau 2565.
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3 \fiedne 24-25.

¢ OECD, Policy Roundtables: Remedies and Sanctions in Abuse of Dominance Cases 2006 38
<https://www.oecd.org/competition/abuse/38623413.pdf> duduile 4 unsiau 2565.

5 e,

6 OECD, The Divestiture of Assets as a Competition Remedy: Stocktaking of International Experiences
(W99350 2) 24

7 OECD, Policy Roundtables: Remedies and Sanctions in Abuse of Dominance Cases (149330 4) 38.
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8 Ariel Ezrachi, ‘Under (and Over) Prescribing of Behavioural Remedies’ (The University of Oxford
Centre for Competition Law and Policy, Working Paper (L) 13/05 2005) 2-3 <https://papers.ssrn.com/sol3/
papers. cfm?abstract id=913773> duduidle 4 unsaau 2565. OECD, Policy Roundtables: Remedies and
Sanctions in Abuse of Dominance Cases (148550 4) 38-39.

° OECD, The Divestiture of Assets as a Competition Remedy: Stocktaking of International Experiences

(199330 2) 25.
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10 OECD, Policy Roundtables: Remedies and Sanctions in Abuse of Dominance Cases (4199350 4) 31.
11 Ariel Ezrachi (149590 8) 3.

12 OECD, Policy Roundtables: Remedies and Sanctions in Abuse of Dominance Cases (4399350 4) 32.
15\ fiadne 31,

14 | fi9919 32.
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15 OECD, Report on Experiences with Structural Separation 2012 <https://www.oecd. org/daf/competition/
50056685.pdf> duduile 4 unsau 2565.

16 OECD, Policy Roundtables: Remedies and Sanctions in Abuse of Dominance Cases (4399350 4) 32.

7 \fisdne 94,

18 1 fiadns 94,

19 1 fiadne 94,

2 |figdna 94.

21 (figdna 94,

2 \figdna 97.

2 |figdna 94.

2 |figdna 94.

% OECD, Policy Roundtables: Remedies and Sanctions in Abuse of Dominance Cases (\148330 4) 32.

2 OECD, The Divestiture of Assets as a Competition Remedy: Stocktaking of International Experiences
(39590 2) 35.

27 OECD, Policy Roundtables: Remedies and Sanctions in Abuse of Dominance Cases (149770 4)
21-25.

28 1379919 27.
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(1) Spin-off
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19 3

mdun1sieNu (pro rata basis) NgneuievueluusEnud® nsdnassinainsevilay

2 Peter Alexadis and Elsa Sependa, ‘Structural Remedies under European Union Antitrust Rules’
(2013) 2 Concurrences 12-31 <https://www.gibsondunn.com/wp-content/uploads/documents/publications/
AlexiadisSependa-StructuralRemedies.pdf> #UAu e 17 unsau 2565; OECD, Report on Experiences with
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36-37; Peter Alexadis and Elsa Sependa, (1049530 29) 12-31.

3 Felix Lessambo, U.S. Mergers and Acquisitions: Legal and Financial Aspects (Springer Nature
Switzerland 2021) 163; Joseph Joy, Divestitures and Spin-Offs: Lessons Learned in the Trenches of the
World’ Largest M&A Deals (Springer 2018) 196.
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15 U.S.C. §18 (The Clayton Act 1914 Section 7).



52 : 3 (Muggy 2566) a97

ANUEIMeABNIsLYITUNIINsAIBlassasen sg1esnTeraneiunisnseyinauinann
wAnssunsiiefuluuuiueuvieuuinaiiliveudenguanenisld The Sherman Act
11051 1 Msldanawmienainlaegliveu nela The Sherman Act 11757 2 WALNISATUTI
Aan1siliseudaenguuienield The Clayton Act 11051 7 uenarniitewdluBensn
amudemesdonsutsiuniansinuda Juitedesiunisnseinnnuiingisndae msfivun
Tloufansimuaviaunsdruduinasnsudludesiaudemesenisuddunisnisin
Balassaddnvanidimaliinensiisfininwnueey (consent decree) wiadidfinnw
Tupdfifinisiesdestiu (litisated judgerent) ™

wiidnguuigazligiuiamialunislduinsnisuiludelgindnudeniede
nswdsduniensdndlaseadng Inenisiuunldleufanisnauavioutsdruiniy
winudAsasnsaanaaduninsnsiigunsaazaainliedieszinsede dailiaunsnis
FengdnssuldieanafiudluBessnanudemesanisutaiunanisdle’ wnsnisdna
madnldiunginssunislagiunamienainlagligeudiily The Sherman Act 41051 2 uay
nsAuTIAInsTldveusengmuneiiEiy The Clayton Act A1 7

WIANR AL AN IALTUINTNSWALULEI81ANNEINIERBNITUYITUN19NITAN
Balassadsluvanensdfunginssunislégrunanienainlagliveuderiiu The Sherman
Act minugiliifssusvualfleufanistauanievisdwluliyanaiiay luaiensd
maiiesadulidaedadlviguddldninddunadygivewmu™ viensallienianissening

[

Y 75 Al oo O a & a | a Ya 1w |
masiuAlan” dunsdiiaaredmddilouianmsnmuavseusadiveliiindudadulv
Fulumanaluad American Tobacco™ way Standard Oil”” Uu WWELARTUIUBANUIULINLE
Tud a.f. 191178 wiu1nsn1seAlUEe281ANULESTIEABNITHYITUNIINITANT L ATIAS

TagN15iUAllaUAINTNIMUANS aUAIUILTUNINTNITNANNSLIUNISRAAMIY #SIFE0U

2. OECD, Report on Experiences with Structural Separation (1149330 16) 26.

3 OECD, Policy Roundtables: Remedies and Sanctions in Abuse of Dominance Cases (1849550 5) 175.

"4 United States v. Griffith 334 U.S. 100 (1948); United States v. Paramount Pictures, Inc. 334 U.S. 131
(1948).

> United States v. American Telephone and Telegraph Co., 552 F. Supp. 131 (D.D.C. 1982), aff'd sub
nom.

8 United States v. American Tobacco Co. 221 U.S. 106 (1911).
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