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Abstract

The explanation of the mistake in Thai criminal law still has several theoretical
misunderstandings, especially in the issue of the confusion about the difference
between “lgnorance of Law” and “Mistake of law”, reflecting through the defective
definition of section 64 of the Thai penal code prescribed by academic leading to
defectiveness of the legislation and misapplication of the judiciary. This problem
results in a large legal gap where perpetrators may not be considered to be given
impunity in the case of mistake of legal justification. Even though the offenders do
not have the sufficient capability and opportunity to determine their free will
choosing to commit an offense. In which case such problem even the provision of
mistake of factual justification under the section 62 of Thai penal code, could not be
applied to solve such problem. In addition to the provision, it still has problems in
itself in regards to the status of legality arising from the act of mistake and the

impropriety in imposing criminal liability for negligence for the mistake arising from
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negligence, so | will provide a true theoretical understanding of the mistake in the
Thai criminal law leading to the proposal to amend the section 64 of Thai penal code

with the repeal of section 62 and section 69 to be a solution to the problem.

Keywords: ignorance of law, mistake of law, mistaken justification, putative justification
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5uL‘fJULW§1UﬁLW11‘V|U; I‘Uiﬂ@ Annemieke van Verseveld, ‘Mistake of Law: Excusing Perpetrators of International
Crimes’ (Ph.D. Thesis University of Amsterdam, 2011) 38. k@ Francisco Muhoz Conde, ‘Putative Self-Defense:
A Borderline Case Between Justification and Excuse’ (2008) 11 New Criminal Law Review 600.

79 BGH, 18.03.1952 - GSSt 2/51 eutiil 17.

8 Annemieke van Verseveld (1039550 78) 35.

81 Francisco Mufioz Conde (1399330 78) 600.

82 George P. Fletcher, ‘Criminal Theory in the Twentieth Century’ (2001) 2 Theoretical Inquiries in Law
265, 269.
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83 Catherine Elliott and Frances Quinn, Criminal Law (9 edn, Pearson/Longman 2012) 14.

84 Jonathan Herring, Criminal law: The Basics (Routledge 2010) 18.

8 |fiadne.

8 ({983 20.

87 iiee 21; eils luszuungmnereueuasififennifissegin “Uszam (negligence)” laimsgnsiuegly
aspusznaunelu mﬂLwimﬁLfJuS‘aammmoﬁ’mﬁﬁumﬁaéﬂszﬁw (blameworthiness or culpability); see Jonathan
Herring, Criminal Law (8th ed, Palgrave Macmillan, 2013) 75.

8 fna nAadatyd, ‘Arwuiianisenn : Wisuisulnefuansgewing’ Tu asdni avansimuna uas
A (USSANSN13) undauunanifossy, (ruzdfeans UnIne dusssueans 2552) 160.

8 Eric Colvin, ‘Exculpatory Defences in Criminal Law’ (1990) 10 Oxford Journal of Legal Studies 381, 381.

9% T viguiles, ngmnymzy'i?“fgugd (Gaysyay, 2550) 21.

9 Yndlos w3adv, ‘Bvdwavesdriinainudanienguuneiifidenguuneeiyilneg’ lu vuienissidn

A189519758905 AeANE ASaR 17, (AugliReans unnInedusssumans 2555) 70.
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2 Harvey Wallace and Cliff Roberson, Principles of Criminal Law (Allyn and Bacon 2001) 106.

9 George P. Fletcher, Basic Concepts of Criminal Law (Oxford University Press 1998) 156.
9 (lgEN.
% Model Penal Code Section 2.04 (1) lgnorance or mistake as to a matter of fact or law is a defense
if: (a) the ignorance or mistake negatives the purpose, knowledge, belief, recklessness or negligence
required to establish a material element of the offense;.

% Markus D. Dubber and Tatjana Hornle, Criminal law: A Comparative Approach (Oxford University
Press 2014), 265.

7 George P. Fletcher (1348330 93) 153.

% Model Penal Code Section 2.04(3) A belief that conduct does not legally constitute an offense is a

defense to a prosecution for that offense based upon such conduct when: (a) the statute or other

enactment defining the offense is not known to the actor and has not been published or otherwise
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reasonably made available prior to the conduct alleged; or (b) he acts in reasonable reliance upon an
official statement of the law, afterward determined to be invalid or erroneous, contained in (i) a statute or
other enactment; (i) a judicial decision, opinion or judgment; (iii) an administrative order or grant of
permission; or (iv) an official interpretation of the public officer or body charged by law with responsibility
for the interpretation, administration or enforcement of the law defining the offense.

9 George P. Fletcher (1399350 93) 158.

100 “@rqygugau (consent)” 11]9Qiumaumeaﬂéﬁmﬁmizﬁ?mmgmma Lﬁaﬂmﬂiz“wﬂgwmaaw%’gaLzﬁm
a3ueT denisnsyianuiinetgaisnnudemenndang mm@uaamaﬂ;:IL?asmaﬁu’uhﬂﬁdwaiﬁmmLﬁsnma
fiAnTuurdenumeluusondln Sslioraldidudededlumsenld udewtinanuduseuduasldgnimuslmu
psAUszNoUNBUBNALAR g TuNTIaNIZITee U AR ILTLTUNTEYINTST (rape); Harvey Wallace and
Cliff Roberson, Principles of Criminal Law (Allyn and Bacon, 2001) 107.

Model Penal Code Section 2.11(1) In General. The consent of the victim to conduct charged to
constitute an offense or to the result thereof is a defense if such consent negatives an element of the offense
or precludes the infliction of the harm or evil sought to be prevented by the law defining the offense.

101 George P. Fletcher (1399550 93) 161.

102 Model Penal Code Section 3.04(1) Subject to the provisions of this Section and of Section 3.09, the
use of force upon or toward another person is justifiable when the actor believes that such force is
immediately necessary for the purpose of protecting himself against the use of unlawful force by such
other person on the present occasion.

105 Model Penal Code Section Section 3.02(1) Conduct that the actor believes to be necessary to
avoid a harm or evil to himself or to another is justifiable, provided that: (a) the harm or evil sought to be

avoided by such conduct is greater than that sought to be prevented by the law defining the offense charged.
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104 George P. Fletcher (1390530 93) 161.
105 | figdna 167.
106 | f9dn4 162.
107 Rollin M Perkins (13398550 36) 55.
108 Edwin R Keedy (W399550 31) 84
199 Wayne R. LaFave, Criminal Law (5 ed St. Paul, MN : West, 2010) 574.
110 Model Penal Code Section 3.09(2) When the actor believes that the use of force upon or toward
the person of another is necessary for any of the purposes for which such belief would establish a
justification under Sections 3.03 to 3.08 but the actor is reckless or negligent in having such belief or in
acquiring or failing to acquire any knowledge or belief that is material to the justifiability of his use of force,
the justification afforded by those Sections is unavailable in a prosecution for an offense for which
recklessness or negligence, as the case may be, suffices to establish culpability.

111 Model Penal Code Section 3.02(2) When the actor was reckless or negligent in bringing about the

situation requiring a choice of harms or evils or in appraising the necessity for his conduct, the justification
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afforded by this Section is unavailable in a prosecution for any offense for which recklessness or negligence,
as the case may be, suffices to establish culpability.

12 piq TassaranuiuianegvessemalSuaaffiuuaAnuinainngus Bipartite Theory LuiAeaiu
wiinsuenmnenumuiauasmneniulnveenundulaswasidndruduenng; see in Jakub Nowakowski &
Czeslaw Jedrzejek, ‘Logical Model of Guilt as a Part of a Structure of Crime’ (2014), a research paper from
Institute of Control and Information Engineering, Poznan University of Technology, Poznan, Poland <http://ceur-
ws.org/Vol-1296/paperd.pdf> accessed 1 February 2021.

13 zﬁﬁﬂﬁ ﬁﬁuﬁwéfmuqa, Taseainemnusuiavnengvedive | 115an9NUsERIang Mg 1R 62°
Tu 65 T iAgsdoas (ssiuniihounan 2557) 24-25.

114 Code Pénal Article 121-3 IL n'y a point de crime ou de délit sans intention de le commettre

115 Mohamed Elewa Badar, The Concept of Mens Rea in International Criminal Law: the Case for a
Unified Approach (Hart Publishing, 2013) 161.

118 Jryna Marchuk, The Fundamental Concept of Crime in International Criminal Law: A Comparative
Law Analysis (Springer, 2014) 48.

17 Catherine Elliott, French Criminal Law (Willan Pub. 2001) 66.

18 | fgdn 67.

119 Mohamed Elewa Badar (1899350 115) 162.
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Catherine Elliott (1%49330 53) 80.

121 Catherine Elliott (30350 117) 71.

122 Mohamed Elewa Badar (148330 115) 166.

12 ynilaq Aladn, ‘msdniislungraneergiaea’ Tu 65 7 ifesives (lsefiariounan 2557) 44.

124 | {9919 43.
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125 Catherine Elliott (90530 117) 125.

126 john Bell, Sophie Boyron, and Simon Whittaker, Principles of French Law, (Oxford University Press
1998), 231.

121" Catherine Elliott, ‘The French Law of Intent and Its Influence on the Development of International
Criminal Law’ (2000) 11 Criminal Law Forum 35, 36.

128 Mohamed Elewa Badar (1949330 115) 162.

129 Jean Pradel, Manuel de droit pénal general (16 edn Cujas, 2006) 456-457 cited in Annemieke van
Verseveld (1899550 79) 53.

130 Andrew Kirsch, ‘France — Mistake of law in French criminal law’ (1999) Amicus Curiae 25, 25.

131 Code Pénal Article 122-3 N'est pas pénalement responsable la personne qui justifie avoir cru, par
une erreur sur le droit qu'elle n'était pas en mesure d'éviter, pouvoir légitimement accomplir l'acte.

132 Frédeéric Desportes et Francis Le Gunehec (49530 78) 54.
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