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Abstract

This academic article has the objective to study the principle of the General
Clause of Competences of the local authorities in France. This article was committed
by using the literature review method from both primary legal documents such as the
French Constitution, legal legislations and relative regulations, and secondary legal
documents such as court’s decisions, legal textbooks and official reports provided by
administrative and international authorities to analyze the importance of the mentioned
principle to the French local authorities. This article also offers suggestions for applying

the mentioned principle to the Thai legal system. The results of the study found that
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the French local authorities are, under the principle of the General Clause of
Competences, legally able to provide public services within their competent areas
even if there is no evident legal or regulatory stipulation affirming such powers. This
makes, in consequence, the provision of local-level public services more suitable for
the needs of the local population. Under the nowadays applicable legal stipulations,
the General Clause of Competences has currently been stipulated only for the
“Commune”. In addition, the Conseil d’Etat judges in many cases jurisprudence fixing
the condition of the application of such principle. The application must serve and
respect the needs of the “Local Public Interest”, impartiality and the industrial and
commercial liberties. The use of the General Clause of Competences must not
interfere with the powers of other public entities as well. In the case of Thailand,
traces of the consideration of the General Clause of Competences can be found in
academic works, provisions of past constitutions, and court judgments. Therefore, to
address the legal gap related to the provision of flexible and appropriate public
services by local government organizations, it is proposed to add principles of general
competence for local government organizations into the Constitution of the Kingdom
of Thailand by ensuring that local government organizations at the smallest level or
those closest to the people have the general power of competence in providing

public services in their respective areas.

Keywords: local administration, General Clause of Competences, local public interest
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UnAsagdIuasnu

wanuinuazsiunanaly Wundnnguuienisunasesissdufiusingislussuu
nuuIe13nUseinal (Common Law) wagssuunguuigalteansaldnys (Civil Law)
luansgowsni duannguuneniizedn “Home Rule” Ysinglunguunevemalenasy wu

auNIM51 10 wiessUyalAdnsedunaniluvesesdnsunasesdiuvioadunriaasgiiosesn

U a a

W30 1031 7 0YIIAT) 6 WIANSTeTIYLiNasTBadused'? (Jusiu

L]

Tuans1re18019n3 (United Kingdom) fnantadn “General Power of Competence”

Y

Usngeglunsenydysfiesdnsunasesdiuriesdiu a.e. 2011 1ns 172 Adeduldludszimnea

g7

gy Wizl afnisunasadasn1sidanaadiuniesdiu a.a. 2021 u1ns1 24

(2]

D ®e

Fvaduldluusemanad wasnszsygfnisunasesdiutiosdu a.d. 2014 a1 792
Adsiuldlussmalofuaudnie s

Tusgduanamglsy Usngudnnihiuagsnailivesesdnsunasesdiuiiosiu
Tuundgyafung 4-2 vaangunsanamglsuinnign1sunAsoanuesvedesAnsunaAses

wa |

d1uviasdiu (European Charter of Local Self-Government) Aideyajai1'® “aeldundeyald

wisngune eeRnsUnasesduiesduiigasiidesgrafuiilunisiagldanuddulugeds 9

Felallagnirindrunavseneuninelviunosdinsdu”

1 Municipal Home Rule Law of New York Section 10.
12 |linois Constitution Article VIl (6)(@) Power of Home Rule Unit.
13 Localism Act 2011 Section 1.
% Local Government and Elections (Wales) Act 2021 Section 24.

15 | ocal Government (Northern Ireland) Act 2014 Section 79.

16 The European Charter of Local Self-Government Article 4-2 “Local authorities shall, within the
limits of the law, have full discretion to exercise their initiative with regard to any matter which is not

excluded from their competence nor assigned to any other authority”. ﬁ’lu'JuLLUaIﬂEJE:{ Wou.
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MNALAY S wazmiua s aTly:
winfuazsIualanzas mueda wiiuazsiualewizuazn1sAady 9 Jegn
ueUSINITeNBUINELABIRnTUNATesEILTIRRUlnE U UTA
wagsmamily munedls wihiluagsunvesesdnsunasesdiuiosiudmsiu
asfafimnwdentes Suasiouinsylufignseylasngmaneviesssssuyay
dieatafnmuesiuiivesay
Tudsemerdfasadu aans19158 Gerard Marcou wiasumAnendeUidausanees-
wasuou takiA1leuved “la Clause Genérale de Compétence” Lilunauiynsunisiled

18 «

990U (Dictionnaire des politiques territoriales) 31111883 “la@3N 1NV IDIANTUNATOS

durosdufiazannsadunsnuasldlunEeiensuauswioUssloniassuyvesiosdiu
aneldReuluiinngdedlifnarmiifiuagdunafingrunessylndumiiuagsunaves
mionuwesisau fRenseinsluuuvesss Swiesdnsunasosdiuriediudu”

uana i wauynsuddninguuevesdinfissi Dalloz 1#l9dienu “la Clause

Générale de Compétence” 11 “wdnuiinuagsunanly Wundnasilisiunaunesdns

a

Unasasdruviesdiulumsunsnugslusesiiusngindulsslevdasisazvesiodiu neld

a

Reulafinmuinandiuavesesinsduiignssylaengming ...”

Y 9

“pdnntfinazsiuranaly” J¥en1widsaeadn “la Clause Générale de C

; » t ) ) i =] o o saay yvaa o
ompétence” wisnguannisaanalunguuiy waniduadnnniladdeudaaulae
unigyaiutesnguune agslsinny anunaneveandnnisaenanlasiimuinisegsseiiios

AelATaanDgIn19ITINITWALNAITAAINLYBIANAUNATEY TUBLINIIIN “DIANSUNATY

7 European Commission, Tools and Methods Series Reference Document No 23 Supporting
decentralisation, local governance, and local development through a territorial approach (Publications
Office of the European Union 2016) 23.

18 Gérard Marcou, ‘Clause Générale de Compétence’, in Romain Pasquier et al., Dictionnaire des
politiques territoriales (Presse de Science-Po 2011) 57.

¥ Lexique des termes Juridiques 2022-2023 (Dalloz 2023) 193.
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Faifu 91983UAUNN8UDY “la Clause Générale de Compétence” Faildolu
aulnedn “wdnuihiluazsrunavialu” Ae ndnnsmanguineiieygnliesdnsunases
dauﬁaaﬁummmLsﬁw‘hLﬁumﬁﬂﬁw'%mimﬁﬁmsﬁmﬁgﬂﬁ@@’ﬁiﬂﬂﬂgwuﬂadﬂLﬂuuﬁﬂﬁ
wardu1avetasdnslalasiansiiensvaussieusslovaisnsugvesiosiu lnsasdas

Ldunsimaintiuez§1un90909ANToUTD5T

2.2 RannuNLazeIu1an2 llvesasnnsunasasdluiasnululssne

ARG G|

2.2.1 Hoyauguieafunsunasasiesduniaes

asisusidama Wuigiieadeeglunivglsy dfufivssan 543,908
msAlawns? fUszvnsUsvann 65 Suau ifewansded nssi3a Unasesieszuey
UszrnSulneguuuuieiganifeUsesnunBudl (Regime Semi-Présidentiel) TnefiusesiunBud
Faunanmadendilngyszrvuduusryrvealy wagiiuteniguunidaiainnisusie
yosUszsduRduimiiesgua

UszL‘VWJ%"JLﬂau:u'amau’%mﬁfgmsl,l,ﬁiuauaaﬂL‘fJu 3 3UkUU laui® 1) msusms
$3N15diunand W n3ENTIe (Ministére) wagnsu (Direction) 2) NM5UIMTFFNTAIUNINA
1 F1m¥a (Prefecture) wag MienULUIS1UIBY (les Services Déconcentrés) 3) NMFUTMS
fgnsdautioadiu AdnudunisdaiivinisaisisurlngesdnsUnasesdiuviosiu (les

Collectivités Territoriales)

20 ‘Qu'est-ce que la clause générale de compétence?’ (Vie publique, 5 §u31AN 2565) <https://www.

vie-publique.fr/fiches/20105-quest-ce-que-la-clause-generale-de-competence> duduile 21 Suneu 2566.

2L ‘Comparateur de territoires France métropolitaine du 22 septembre 2022’ (Institut National de
la Statistique (INSEE)) <https://www.insee.fr/fr/statistiques/14055997geo=METRO-1> dudwile 21 Sura
2566.

2 q33unn Rsedeve, duAa a1515003y Sy0vuyy lpseasivan vunisidednisunases (Ruiassi 1,

ANZSFANENS UNINIRBTIIUATENT 2562) 227, 230 Uay 236.
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https://www.insee.fr/fr/statistiques/1405599?geo=METRO-1
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a v
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'3 '3

AnzllAmans PansaluInedy 31, 39-40.

33 Bertrand Faure (1899330 30) 644.
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34 Décret du 14 décembre 1789 relatif a la constitution des municipalités.
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histoire_des_communes/186099> duduidle 21 funau 2566.
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% Paul Viollet, Les Communes Francaises au Moyen Age, (Mémoire de linstitut national de France,
Tome 36, 2¢ Partie 1991) 397.

3 Décret du 10 Brumaire An Il “La Convention nationale, sur la proposition d’un membre, décréte
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substituée”. druruulalaggieu.

% loi du 5 avril 1884 Article 61.

4 loi du 2 mars 1982 Artticle 59.
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9 ‘Rapport du Comité pour la Réforme des Collectivités Locales au Président de la République
en date du 5 mars 2009’ (Journal officiel de la République Francaise no 0055 du 6 mars 2009).
<https://www.legifrance.gouv.fr/jorf/jo/2009/03/06/0055> dududle 21 Sueu 2566.

* @3UA11u31n Rapport du Comité pour la Réforme des Collectivités Locales au Président de la

République en date du 5 mars 2009. iedna.
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47 loi n° 2015-991 du 7aolt 2015 portant nouvelle organisation territoriale de la République Article 1 et 94.

% Conseil constitutionnel, Décision n° 2016-565 QPC du 16 septembre 2016.

% Code Général des Collectivités Territoriales Article L. 2121-29 “Le conseil municipal regle, par ses
délibérations, les affaires de la commune” duiuudalag Mans19158 as.aufn Gelngsd. g audn @alnesd

(W99330 7) 152.
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AiiiinerfouiUszmvulusiesiu Tnefmuasuulial 500 WisisonsaFou Inesideulvsing 4 Wy dugiidiun
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0 Conseil d’Etat, Décision n® 198237 du 21 juin 2000.
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61 Conseil d’Etat, Décision n® 170069 du 16 juin 1997.
62 Conseil d’Etat, Décision n° 89325, 89327, 89621, 89622 et 89622 du 11 octobre 1989.
63 Conseil d’Etat, Décision n® 146030 du 12 juin 1996.
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