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T This article presents certain findings from the law and economics research paper, “Compliance of
the U.S. Sanctions of Gem Enterprises from Myanmar under the Obligations of the WTO Law: Its Implications
on Thai Gems and Jewelry Exports to the U.S.”, conducted by Associate Professor Dr. Jaruprapa Rakpong
and Assistant Professor Dr. Nessara Sukpanitch. The research obtained the research funding from the Faculty
of Law, Thammasat University. The full research can be found at https://digital.library.tu.ac.th/tu_dc/frontend/
Info/item/dc:3039 30 ?fbclid=IwAR2k-URaOwvl6 1 GSW8I-C8 LI9e5Xg2nAu_hLeljdxwvikBsJt28 g8V3 ZeAY aem
AWUOOPMIoFicQxfLkHADPowmQkABSZ 7z 8INUCIREVgxWfR3a8PD4osNFhORRBCp cOL5 dxdQNdOdloPZmxpkbu.
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Abstract

This article presents certain findings from the law and economics research
paper, “Compliance of the U.S. Sanctions of Gem Enterprises from Myanmar under

the Obligations of the WTO Law: Its Implications on Thai Gems and Jewelry Exports to
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the U.S.”, conducted by Associate Professor Dr. Jaruprapa Rakpong and Assistant
Professor Dr. Nessara Sukpanitch. The research obtained the research funding from the
Faculty of Law, Thammasat University.

By evaluating the U.S.’s commitments under the World Trade Organization,
this article investigates the U.S. import ban on Myanmar gem businesses, which in turn
has negative impacts on Thailand’s gem and jewelry exports.

It has been discovered that although the current U.S. sanction potentially
breaches the General Agreement on Tariffs and Trade (GATT)’s Most-favored Nation
Principle as well as being a quantitative restriction under Article XI of the GATT, the
U.S. can invoke the national security exception to continue enacting such a ban. As a
result, the current sanction is expected to remain in place and continue to have
significant negative impacts on Thai gem and jewelry exports in the long run.

Consequently, the Thai government should seek an opportunity to negotiate
with the U.S. government by highlighting that the sanction creates unnecessary
obstacles to international trade to products coming from Thailand, rather than having
a direct negative impact on the current Myanmar military government as intended. At
the same time, the Thai government and producers should seek to develop other

long-term solutions to solve the export problems.

Keywords: gem, gem and jewelry, WTO, GATT, quantitative restriction, sanction,
military government, human rights, public moral, public security, USA,

trade negotiation
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(public moral) ¥84daANaNTE LagfosinuligenuduaveIyIAansyy (national
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1Y LY &3 ! & 1
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n1shitaandszivRveasminuanasialuiinenidaaninsuas
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ansgy lugrusaunInues WTO desuiRnuiusnsdnnglinnunnawizliiifmie
m@ﬁamﬂmasmiﬁ’l (The General Agreement on Tariff and Trade — GATT) Fsluniiwusnsal
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@ a
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Y

favoured Nation Principle #sovan MFN)** waz@oslifin1sAvunuinsn1saninusuiamied

VA luNIANNININ15V0IansEY Wiveteeniunimualinteldninunnas GATT &

15 915unuNVeIAIEIRIAYVEIUSESIUNBUAT 14014 avTuil 10 nUANUS A.A. 2021 FeTayelAlian
“|, JOSEPH R. BIDEN JR., President of the United States of America, find that the situation in and in relation
to Burma, and in particular the February 1, 2021, coup... constitutes an unusual and extraordinary threat to
the national security and foreign policy of the United States”. g Federal Register, Executive Order 14014:
Blocking Property With Respect to the Situation in Burma 2021 <https://www.federalregister.gov/documents/
2021/02/12/2021-03139/blocking-property-with-respect-to-the-situation-in-burma> duduidle 31 NOYNIAY
2567.
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)
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AINaT BaAnTaNsIRilasmuAnIY “Aasssnasnsae” Tireud1aning (broad interpretation)
Tnsfnuegaozquedis aunasfidavesiguiavesusdazaudn WO fdslddesniiu
IdeRasssuaistsueding1n (enient interpretation) el filsuiitudn asdnsgnssal
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azidunseu (delicate) ilofvuainfasssuansisazvesusazaundn WTO msUsznouse
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19 Fofinmiiussiuiiieatesiufassumssauzresamnwglslihdenmsiunistdiuay s audn
findmarnuani insznissiuantegmngm (inhumane) othundadududeing q du dafundndasssu
ANFITULVBIFINNIN. 9 5307l 7.382 uay 7.631 184 European Communities—Measures Prohibiting the Importation
and Marketing of Seal Products, Appellate Body Report, WT/DS400/AB/R, WT/DS401/AB/R (Adopted 18™
June 2014).

2 4557t 5.199 vesteRinn EC-Seal Products Sz‘q’iﬂ “For this reason, we also have difficulty accepting
Canada's argument that, for the purposes of an analysis under Article XX(a), a panel is required to identify

the exact content of the public morals’ standard at issue.”.
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Sgunaanss Tuusazgaadulddnsdniiunisludnumsifetunedrsdeidesdausuuld
JADE Act Bosmnaufaunasnisaiiuinsiizanlul aa. 2021 uagssauiionnnanissemiig
Ussnadu 9 A¥gunaansy #ituileneuaussunnids “Gudszrsulae” (democratic

society) isgunaansgs insaduayuluulouievdnvesUsemalaeiauenn®

2t Yszdumananlausngluwaasnsvesuns Tom Lantos 8AnUSY s WA HUNNSIHYIA0EN1ADLNTE VO
aw%gﬂ Tun1s88n JADE Act 2008 7191 “There is a direct link between these blood-red gemstones and the
bloodies robes of monks who were brutally suppressed when they took to the streets to demand
democracy and human rights. It is high time for the world to reject Burmese gemstones, because their sale
funds the ruling junta’s ongoing campaign of brutality against its own citizens,”. g Lalit K. Jha, ‘US Lawmakers
Propose Gem Sanctions’ The Irrawaddly (18 October 2007) <https://wwwz2.irrawaddy.com/article.php?art_id=
9041> Auduiile 14 Jquneu 2565 wazdenuLoawIINITATIuINg Myanma Gems Enterprise (MGE) Tutfiou
ey 2565 1ag Andrea Gacki Faidlufguienis drdnnumiuaudunindsnsussina (OFAQ) ana1ain “The
United States will continue to work timelessly, ... to support the restoration of democracy and rule of law in
Burma and to bring accountability to those who seek to undermine these values.”. g U.S. Department of
the Treasury, Treasury Sanctions Key Gems Enterprise in Burma 2021 <https://home.treasury.gov/news/press-

releases/jy0115> Aufile 14 Tqunegu 2565.
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5¥INNSNsANUadeaN o Ndkanen suntesdasssuansisaz i aundndesnisuazlu

v Ay |

JEAUNABINITNIULNNBY (through the lens) Ya9aNTN WTO AIAMMUANINTAITNIATITAT

FINa17% AU UBNINNITNINTUILIATAITNUEDNDU 9] ND1AAANUNINITAIUDEAI

22 933mil 5.215 v93 EC-Seal Products.
2« . the very utility of examining the interaction between the various factors of the necessity
analysis, and conducting a comparison with potential alternative measures, is that it provides a means of
testing these factors as part of a holistic weighing and balancing exercise, whether quantitative or qualitative

in nature.”. 9 £C-Seal Products 'J'iiﬂ‘ﬁ 5.215.
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Ussimadudnnunn desnzldfunanssnuainumsnisainuing dsnanegiavandedails
Tnganuzressuimalnedu feldindulsemaiiauiidanlfdmidonninesmsvesansy
pg198dedAg (Third Country Having a Substantial Interest) Lag@nuzAinan1vasing
firnuamizegnads (unique) nszusnanysemealneudy nduunuldfivssimadianndu o 7
§3unansenuanuInsnsniiuing vesansss lugiusdssmagnanduisyuduas
wdosspauluiansss Inensslussduilndidsstudsamalne sl desanlugnamnssy

nananaudogudiazinissssaulng GadunainnisdseenlidmatsUssimeilan Gaasdl
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2 (the measure does) “not applied in a manner which would constitute a means of arbitrary
discrimination between countries where the same conditions prevail”.

% (the measure does) “not applied in a manner which would constitute a means of unjustifiable
discrimination between countries where the same conditions prevail”.

% (The measure does) “not applied in a manner which would constitute disguised restriction on
international trade”.

7 @JLmeﬂmiammﬁﬁﬂ disguised restriction to international trade iy Shrimp/Turtle Il, United
States-Import Prohibition of Certain Shrimp and Shrimp Products, Recourse to Article 21.5 of the DSU by
Malaysia, Report of the Panel, WT/DS58/RW, Adopted 21 November 2001, para 2.138-5.144.
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% Fuaealnangdnd, ginwaeslungammny, (15 Unsau 2565 wag 21 NUANUS 2565). %amaﬁu%’aaﬂamﬂ
nsdmaiuledfmasslasfideuunany finuiiudmassluussmalnenanswisdsfindosussduanitufiumin
119918 817 Pembagems Vavagems Starlanka way Petchchompoo Jewelry 1usiu Fovtufiumaiiinsneduiey
\WudiinndeglulnedudnioufinnisUansuuauiieniugunisssuinueddsn COVID-19 uasingnsaisgussms
Fadaalimassndmenntuun anduiifusinudesegué uenaint unauvesdiing1a The New York Times
Iolkrnuiuldlumadientu Tnedndyudaansaassyin Jagtu miledudlounldldndanaseviofudmvuin
Tngyitldnaninuds (arge of gem-quality stone) ndsiguradssnidnlueygmiszneuiansmiiemasslud .
2016 dwmaliigumunassnandlogsnfnun dadu s19¥esay 99 vewiufumsinfieglunaralandaduituiinfiyany
Fuadudnou wioerazuruiefesUneuntinfduls. 9 Nazanin Lankarani, ‘Burmese Rubies: Costly and
Controversial” New York Times (22 November 2021) <https://www.nytimes.com/2021/11/22/fashion/jewelry-
rubies-myanmar-mozambique.html> dududle 27 WO YAIAN 2567.

2 ginnsduniual Emenuususmidulssmalnessyin deunthilmeuasdlussyanenanideus
duliifiooguda osnnisigsheflidsadestuilisundnndyanuliuiueu nvmedlfifvienaisan
nsUsgyannilsunnly Teaunsossylddaeuinduneniliuneuuinsnisaitinsinateduldessuuou
Tuwazifentu gdmasednineszyin meuldlddnmsidwivivandleunndainitiasgusemsluiou
nuATuS 2564 fheanunsaimaiiesnieludeunyiilinisiasediumeuwnuilddun fmgiuiiddadunaos

ivazauld fiun: msdunvaimalnsdn, gimassluusemelng, (15 unsiau 2565 uag 1 wiwgu 2565).
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5.3 dagntiunlnudanielanins XX (a) vasAuaAnas GATT
Fdaennsnsiansgm Inludesniiunisiionuilunsvasy® (National

Security)

9813l5A wBNNUINTT XX (a) ansy duuiliuiezdralddesniunaliunng XX

(b) 21shen1asnisRsuduwfeaduauiuasesmdls lneuinsidenaniideniuasy

Tndavuauin®

AMURNGY GATT wlajgﬂﬁmmlﬂiumﬂﬁ%ﬁmam%ﬂ WTO adusinsnisiale
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(1) Aerdesiuianiianansaifianszuiumsiladuld (fissionable materials) w3oan
3u 9 Aldunmnnszuaunsing

(2) WNeTesiuPiaudIER1ENMINT NTvau wasinIelanlvlunsviansiu vise

[ =

nswmdeudnedsenazingdu o Wednmbiknnashdmmslitnezdunmsavionisdon

30 3951 XXI (b) 989 GATT 3211 “Nothing in this Agreement shall be construed ... (b) to prevent any
contracting party from taking any action which it considers necessary for the protection of its essential
security interests (i) relating to fissionable materials or the materials from which they are derived; (i) relating
to the traffic in arms, ammunition and implements of war and to such traffic in other goods and materials
as is carried on directly or indirectly for thepurpose of supplying a military establishment; (iii) taken in time

of war or other emergency in international relations.”.
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vosangnssunsINadedennnlunsd Russia-Traffic in Transit FaludeRnindfey

>

4

ARUTLAUNITAANNINNIETRE NI UAIUAIMUTUAIIDIIR 2 TuTafininiannaniunisal
ANNRuASEATENISAgsLarenTUTldTIAnTUAAYINT A.a. 2014 SgunaTaduliesn
PomruavinumMsvudsduRmunNUsEmagiasuruSa@aiodeansialudsUsewmanany

(transiting goods) &slunlgnaedguragiasulaudadn n1snsevirvesiadedniuiusnsdl

31 ] < < 1 v ¢ v ) ad o Y v oo & oa a v vy A
NANIAD LUHU‘J%L@U?’]@’IEJNaU3$IB%UﬂWUﬂQWN1JUWWJBQGUWWILﬂEJ’JGZJENﬂ‘U’JEWJ‘INLﬂﬂﬂiSU’)‘Uﬂ'}‘JWSUSUleLﬂ "I

o A

Weadesiunsindeuireersmamms wieingduiiedwieliunnesidmms wioduuasnisfildlugasasnsiy
vseluanunsalaniduseninelseina.
%2 Russia—Measures concerning Traffic in Transit (5 April 2019) WT/DS512/R. <https://www.wto.org/

english/tratop_e/dispu_e/cases e/ds512_e.htm> duduiile 27 WOYAIAN 2567.
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Fadu 1 Tu 3 vesaaunsaiiiniedesniiusuanusiuasuesandn WTo levielsl dly
Usziduianznssunsitededofininduiesiusaifouasdndudn wmsnisiudadud
riuuauvesiadednaratsduinsnmsfisguaiadeldiiiunsiieundesninusiuag
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Resolutions of the United Nations’ General Assembly) viangatu lngssyinaniunisaigniadu
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33 ’Ji‘mﬁ 7.122 994 Russia-Traffic in Transit 3314’57 “there is evidence before the Panel that, at least
as of March 2014, and continuing at least until the end of 2016, relations between Ukraine and Russia had
deteriorated to such a degree that they were a matter of concern to the international community. By
December 2016, the situation between Ukraine and Russia was recognized by the UN General Assembly as
involving armed conflict.” #sfluualtudtaudnaruisadrslddesniudananlalasliondn Vuwdlunsdi
anunisaivesandndedndlddesniiuliteduaugniduiuauduiusseninaUsemamszinisusaim
anmznsaifsnanegdlinauds seinsldiintuludefinam US - Certain Measures on Steel and Aluminium
Products case (9 December 2022) (WT/DS554/R) ?i&L{JuannmﬁaiﬂﬁsumLmaumﬁmmxax@ﬁLﬁ&Jﬂumiﬁw
gnamnssu Fenaznssunsidadedefinmiiuiinsddnanlifodumnuanugnidusuaiuduiudszning
Usgna mzdaifieaialdusnginansss uazusemesing 4 Inslanizegsdeszmelungy G 20 1din1sivun
wasnsniuiieudluaniunialfinadlutnuds e1f msftvuaurunsinassninenssstuioussmany
msvaneauingiudenanlungulsziva G 20 (353A7 7.148 “the Panel is not persuaded that the situation to
which the United States refers rises to the gravity or severity of tensions on the international plane so as to
constitute an “emergency in international relations” ...For example, the G20 Global Steel Forum Report

“focuses on the steel sector and provides concrete policy solutions to reduce steel excess capacity ...
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(objective connection) 1631 wasmsiidasieRusnsdivesnnunnas GATT v anansasen
fufunmaifielvandnussglsingusrasddulovnefumsiuasteladoniaveanas xxi
(b) AuANas GATT laegsls® lnsamgnssunsitdadstennlu Russia-Traffic in Transit
‘UﬁLaﬁ%’aLauaéumqmiulumsﬁmumzﬁu%wﬁ"w (minimal threshold) ¥8IANUALLAFLNS

[ YY) t:l

(means-end-rationality) Tun1susulduinsnisidndunusnsalnieldanunnas GATT ey
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nsfiasandeanandululslunisusgdeinguszasdidalovisvosanndnainnisuiuld
1psn1siana12®® desdianuidenlswieeuietuingUsrasddalouisanusiuag 1 lu 3
Usznn3nelduinsn xxi (b) amtaundnldnaidnsliegins lnseradeidudiunisves
nsdfunsdielianndnaiunsaussgeingusrasiidalouiesuaiuiuasmudinu
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#suniseniuananuliaenadesiuiiusnsdlvosaiunnas GATT ms1ziduninsnisi
“fufu” lunmsundesanusiunswesu@neléinnns Xxi (b) GATT

Fefu uudlunsdituan (extreme case) fanmsnisvosaundndalduunusuldlad

ANUANMAALNA (lack of means-end rationality) ¥3eiigdtiasiuingUuszasAlauleung

referring to excess steelmaking capacity as “a global challenge that has become particularly acute since
2015”7, the report highlights various efforts within the Global Steel Forum in light of trends in the sector as
part of “[g]lobal cooperation to find solutions to tackle excess capacity in the steel market” ...).

3 q53ail 7.82 ve4 Russia-Traffic in Transit ixu’jﬁ “... For action to fall within the scope of Article XXI(b),
it must objectively be found to meet the requirements in one of the enumerated subparagraphs of that
provision.”.

3 q39at 7.128 V04 Russia-Traffic in Transit ‘sz‘qd’] “... this obligation is crystallized in demanding that
the measures at issue meet a minimum requirement of plausibility in relation to the proffered essential
security interests, i.e. that they are not implausible as measures protective of interests.”.

3 453071 7.69 104 Russia-Traffic in Transit 3:1‘14’5’1 “... to require a "close and genuine relationship of ends

and means" between the measure and the objective of the Member adopting the measure.”.
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democratically elected civilian government of Burma and unjustly arrested and detained government leaders,
politicians, human rights defenders, journalists, and religious leaders, thereby rejecting the will of the people of
Burma as expressed in elections held in November 2020 and undermining the country’s democratic transition
and rule of law, constitutes an unusual and extraordinary threat to the national security and foreign policy of
the United States. | hereby declare a national emergency to deal with that threat.”.

«

¥ Ty uAUNYeINYNTENTIIN1IAGIansys Tlamnudn © .. constitutes an unusual and extraordinary
threat to the national security and foreign policy of the United States and declared a national emergency
to deal with that threat.”

© 95501 7.72 109 Russia—Traffic in Transit ‘5:‘»14"3"1 “The dictionary definition of “emergency” includes
a “situation, esp. of danger or conflict, that arises unexpectedly and requires urgent action”, and a "pressing

need ... a condition or danger or disaster throughout a region.”.
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