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Abstract

In the past few years, Thailand has revived its interest in joining or negotiating
free trade agreements (FTA) and investment treaties. For instance, Thailand has expressed
an interest in accessing to Comprehensive and Progressive Trans-Pacific Partnership. The
state is also engaging in FTA negotiations with the European Union. These agreements
comprise or may comprise provisions concerning investment protection, bestowing rights
upon investors to bring claims directly against states to investor-state dispute settlement
(ISDS), which includes arbitration. Arbitral tribunals possess power and discretion to
apply investment protection standards to facts in disputes and determine whether host
states are in breach of their investment treaty obligations. This article aims to study
repercussions of investment treaties concerning ISDS on food and beverages investment,
so participants involved in the health policy development process can make better
decisions, as necessary information concerning international investment law would be

duly considered.

Keywords: Investment Treaty, Investment Protection, Right to Regulate, Health, Food

and Beverage
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1. AUUA

TuthaldATMsuun Use L‘VIﬂlﬂ/lElL%ZJﬁUﬂﬁUEJ’]Iﬁﬂ’J’]EJﬁuI%ﬁQ RRERPHIELIEEDE
ALANAINITALET (free trade agreements — FTAs) 11ndu fausinglifiuainnisuans
mmau%muLmi’mLﬂumﬂmmmﬂawmamamLLa AT MTUUAIUNIAATYEAI
mﬂ‘W‘ULLU‘UV\Iﬂ (Comprehensive and Progressive Trans-Pacific Partnership — CPTPP) %39
mMaUsgmaiideegluseninmsisnanuanamsaieasivannmelsy (European Union -
EU) aunmAun1saALaselsy (European Free Trade Association — EFTA) kagans¥e1adnang
(United Kingdom - UK) #391nnsd157a CPTPP wagAuananIaAswgiai EU uay EFTA
Favinlutasiiriuan wuiauddyrdnanideunindenisamusiegie dasinglu
ANUANAIANATEINTAWUTENINENNNELTUaFeAlUT AMUANAIANATEINITAINUITENING
avinmglsuazienuy uazaunnawiudunIaATYEiafinseungy (Comprehensive
Economic Partnership Agreement — CEPA) 5241113 EFTA wazdulailide

Founisemsamumeni dnazsaiiuluiinsliaudunsenisamuanninnsnis
YossgiFunmsamuiidmalinsamuvesinasuldiuamudems uaglransinamusinana
Tun1sdeanudsmeninarndumalunisiessgiluafdeinimszninadnaiuuassy
(investor state dispute settlement — I1SDS) lalagnss! WiunszuIUNITTEIUTORNINTERING
UssimanauSdayanimuely Tnsamzegnadanszuaumseyanlanains denazeygnlananins
flignmaniamanifisiunuasgaddalumsuiuldunsgiunsdunsesnsamuittoydaly
Tuaisdyaniutowiensiiintulunifinm Weflaritaduinunasmsvessidulssdiufinny
Wndediuiusnsdmuauddyaidu q viold FamnanzoulanaInsianTaIudii
$glénszriiingds Sgfionagndslivaldamaulmmauniliunitnamuiiiovaweanudeved
Fnasmuldsu uenaindl nsrvaunisoyglanainisdedeldinesiuiunnni dinndos
Suilnweu denalvisgiignilesnifeadssuysvanausiuilunisdedad

fimunnsUeINgrnNsamuUsEIsUssnARsinaand1eiu handalsingnnsed
fnnsnisvesdgiurumngninasuilealdududuafeyglanainis uiinsgignilend
dulngazdiuinddiawhlvduduldievsslevdamssazfinu Tamersiinanenadma
Tfsdauinideniagliduiuunsnisle 9 Ansgnuivansuestnasmu uifiunnsnis
Fananandudsidndunasiivssvvudwaumnlinisaivayuiinig unsnisvesigild
Tunsifuguandndnsionvnsuaziadesiufiduiinsnisvesigussinnnilefionagndndiu
Toudalnenamusinen@ld mndhamuiuiuiasnisdinanazneliianadesoyanivig
iswgiavesnsasu fausiindgardeinsdduulouesnariduluieruaunisuilan
p1navideiaTesufiensareliiAnnaidedeguninueslseanaufiniy

! pgalsha dlddmnausdyaniiusngdeunivihensamu axfideun 1SDS unanuatuiasdiufinvianiy
ausdyafididoun 1SDS Wi,
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SR INANTENUYBIANANASNNSALET YRS 1SDS MAsTesiunIamusy
wandnsiormsuaziniesduiudubesfidrdguazdndu WelsiTdmsnlunszuiunis
Amuaulouisansisugvressgiiieddostunisamusuetmsuaziaieiy lddiazidu
Mi891uYessy AedAvydi dreuims mavszandean wazussmvumlugiidiulfide
anunsadndulaldfuarseuneutudleldfinnsand syaddyanpestasngranenisasu
sewinaUsee ieustlevdlumseanuuy dvusuaztsdulduleefuasnsagulusbnfasi
p1nsuaziazeny wasdestuliliAnauufislunsssnilssmanuanuanasniséied
Aspnalnedund

Tuvdednly filsuagldeiuieidemvosnsgiunisduasesmsasuiidfmes
ausdyyinisamu nglanizegebsludiuvesnnsgrunsuiaiidusssuuas iossseu
(fair and equitable treatment) wazn13LIUAL (expropriation) %ﬂﬁﬂ%gﬂﬂmﬂsﬂumiﬂmimﬂ
ANNTOUMBALUSE Y1V ININTNNTANe 9 wesigiiirontsasu Tusded 3 fideuazle
nansleinnnsasmuiliieadesiundniasionsuasiedosiu Tngazesurednuasily
yosn1samulugnavnsIeIHALIATsHA LATHANIEUYBIELSA I NMIAMUALATATY
fiflomsanuuaznginssumsuilnaonsuasiedosdnvesiuilan sudsunumvesszviau
sywidssa Tnglanzegebsesdnisewndislan Adunumddgsensiansiuguanis
voeUszvy uazlumdeaaiiefidouszldhiausunasuuazdatausuusiildsuain
nsfneAfuidomansenuresanuanasnisdnailagianizludiuveanisssiudeinim
seisinamuuassgidsemnasnstiuguanandnusionsuaziaiesiu Seinazdulselon
noUszmndlny

2. AUSHRYINITAMNULATUINTFIUNTANATOINTAYY

ausdyyinisamuingninnldiauaiiauarusefunnuiunsmesifigiuysening
diidrusaniiieades (participant) 11nsgiunuANATeINIsasuivTIngegluauddnn
miaﬂﬁquﬁagwmwﬁzmi 1 ﬂ’]iﬂﬁﬁaﬁLﬂuﬁiiuLLazLﬁmﬁiim (fair and equitable treatment
- FET) n51aufu (expropriation) n1slsinanuduasednazuse fuamiuasegiafiud (ful
protection and security - FPS) mslsiidenufiua (non-discrimination) dsUsgneuse msUfea
\o3AuA (national treatment - NT) mM3UfoRBeenAflasunnueyiaseios (most-

favored-nation treatment: MFN) wagnsspaaudnedulaeas (free transfer)’

2 ewlwideliudngnAnaenuasSeuSsaninmudsunsuiwesideuly §1un asdsiany, nsujsy

M sTrdUTain Iy s qUAzINAIUNNYIA : AIANITANUTENINYTUNA (2565) 7-25.
* g wndfues Sunsaw, wwsgrunrsuJualunguunenisasmuseninysyma (ATIN1sisagienans
Usgnaunsaou AugdRrans U Ing1dusssuaans, 2564).
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TunsUfoR wmsgruenuduasesnsasmuiifinsentudralaginamulunisiiosnd
uniian Ao MsuFtRTidusssuuazifisasssunaznisiuiu Tnegiudoyavesnisussyu
anusey1v1AINaI8n1TAILAaEN1IWAIUT (United Nations Conference on Trade and
Development - UNCTAD) 5431 31nARBUHYIIHAAIN1TANEUSHYIn15a9ud1uIunin
1,332 admoglugnutoua AuT aua. 2023 SaRTiinasueRRsgIuN SR TR DU T3y
wagiesssnlunsilosaduduauts 695 afl uaydrsdanasgriunsudududwaunis
710 Ad*

vad &

2.1 untgyalAn1suRUANUusIsuLazNeesssy (FET)

= a

wnsgu FET Wunmsgiunisduaseanisamuiiensagdrfyignvesauddyan

o

nsasuadelval aulidna1idn FET (WundnuuAnugnu (grundnorm v

wa o

sruvauddgyainisamu’ suiaduundydanaiuisaldlunisgatesindimdendlian

undayelAou 9 NUANANIZAIEIINIIVRIAUTAYQYINITAWY WBlN1TaIm uiIRAlATY
ANUANATEINUINGUSTAAvDIAUSAyy®

Tugausn undgyafdnfeuinsgiunanand Inasdydaliodsdu 9 91 n1sasu

« v Yo a vad & ::1' ' »T @ a v v a vaa

aodlasunsuianidusssuuasinessssuegaaaniiat”’ Sgaasedadli “nsufuan

\Jusssulaziiessssu” fon13aIuvetnawueessyniaou® vsesgnifszdaslseiu

2

38 basic norm) U84

“msUftAnidussnuasiiossi” domsamulufusauews’ laglifinisesuele o i
Judildindeedngn e “Wusssy” (fain) uag “Wiesssn” (equitable) iumfifaamane
ity fveuweiiniauaziinrmnguedooglui® Saduiensulnemluinnnsgiu FET
\uanasgruifiddenilidaauuaziinnuilaldonigaluussauinsgiunisfuases
msamuﬁ’wm“ daalviunumddgyanagiuanzeayglanansiusulduasinmnuundyda
Fsnanfudeifisaieiliindulundazailunsdadussiudofinmseniadnamuuas gy

¢ T,malua'numaammgwuﬁ'mmﬁnuﬁuﬁuuﬂqaaﬂLﬂfJuL%wmmmuﬁuIﬂsmm (direct expropriation) 160 A
wazi309v8aATNITaliewauA (indirect expropriation) 550 AA. <https://investmentpolicy.unctad.org/
investment-dispute-settlement> duduile 30 iquwu 2567.

5 Jeswald W. Salacuse, The Law of Investment Treaties (3 ed, Oxford University Press, 2021) 291.

¢ Rudolf Dolzer and Christoph Schreuer, Principles of International Investment Law (2 ed, Oxford
University Press, 2012) 132.

" Sri Lanka - United Kingdom BIT (1980), art. 2(2).

8 Thailand - Germany BIT (2002) art. 2(3).

° Thailand - Australia FTA (2004) art. 909.

10 Jeswald W. Salacuse (1998330 5) 289.

' August Reinisch and Christoph Schreuer, International Protection of Investments: The Substantive
Standards (Cambridge University Press, 2020) 272.


https://investmentpolicy.unctad.org/investment-dispute-settlement
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auSdyyinisaau’? Msfnwwuiminisindunfvesanzoygylanainis A1a5u18ved
1n3y1n13 wasiaunistudagiuuenissisuinsgiu FET luauSdynn 3slanudiftyse
maviarudlamasgiu FET Tuidodu
Tnod3vinvesanreyyilanainisdeusulduimnsgiu FET AldSunissousud
wangan wazdngnnandsdduddvneyyilagainisluadfiiatulunenss s
fesueveeinivnis’é Aerdvinai Waste Management v. Mexico lud a.¢. 2004
Feusuldausdoyan NAFTA wazlioSursuinsgiu FET Melauingt 1105 lnefiansanuud
fivmvesnmreuglanainsluainouniiinsnssyhvesdiideliiinaudsmese
tnasuaziunsvhinunsgiudngts mnusing -
wgAnssudanarndunisnserimiusunela liidusssy eyfisssu wseudan
Usgnanmegnann fdnwazidunisidenufud uazdsnalifiSondesmnegluaniozd
gnufvalasfioafidronisutsusnviomauiadend uisifsrdestunisunnies
Favdnanifnszuusuhluguadnifiazidasensiiiunssuiugfsssuinzay—
Faorausngliiiulunsdlvesauunnissegnsdaudslunisdiiunszuiufionsan
PUMANANLYAsTTNALSTINYIA vien15lETennulusslanazanunselungan
TneAudslunszuaunimmisuneses lumsusuldinnsgrusdendn fefiansandedn
nsnszvianadunistndesusesiisgiiunmsamuldlily deiSendeadola
ANTUTDIAINAIRE AU EUNG
wonanil Sntladenisfitnazgnnanidunisusuliinasgu FET Audefinvnisamu
fiintufe “AuaneviiduteusTsn” (legitimate expectation) wastinawmu dafuusziiu
finsanilazdesesdounduli lutnarfdnamuidionsandadulainagiinisamu
Tusgisunsasmuvidelsl dhamuilanumaniaferfuanuidssuasnanauunuyesnsamy
ag3lsUng IﬂsJﬂmimwuﬁugmsuaammamLmamaiumqmaﬁﬁa flganaudnAndiuda
vesinasu meldwginisalwanden Inslawizegrebanguuny seidou ulsuts wiedsiy

12 Jeswald W. Salacuse, The Three Laws of International Investment (Oxford University Press, 2013) 387.

3 gpeng 9 Bilcon of Delaware et al v. Government of Canada, PCA Case No. 2009-04, Award on Jurisdiction
and Liability, 17 March 2015, para 427.

14 Campbell McLachlan, Laurence Shore, and Matthew Erie, International Investment Arbitration:
Substantive Principles (2 ed, Oxford University Press, 2017) 313, para 7.175.

5 Waste Management, Inc. v. United Mexican States (“Number 2”), ICSID Case No. ARB(AF)/00/3, Award,
30 April 2004, para 98. (“the conduct is arbitrary, grossly unfair, unjust or idiosyncratic, is discriminatory and
exposes the claimant to sectional or racial prejudice, or involves a lack of due process leading to an outcome
which offends judicial propriety—as might be the case with a manifest failure of natural justice in judicial
proceedings or a complete lack of transparency and candour in an administrative process. In applying this
standard it is relevant that the treatment is in breach of representations made by the host State which were

reasonably relied on by the claimant.”).
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avesigTunsamuluvaeninsanaulaamu'® wu luad Walter Bau v. Thailand

&9 U

Me

azayylanain1sinduinauaaniswesinasuiuladeddgylunisfiansandsuly

o)

wAsgIL FET fetudnsmanouinuanmsamuitaummaunadsoguuingiueudlas i
vosdgfsumsasuuarinamuiaduiladed dyidosfiansan ' dufuaudumaivessy
fdsualiSarmanauunumsamuiinlunniimIesuld Sudumemaddoiitandsiminad
Sglneviiaunsgiu FET uazdoswaldrndulmumawnuliuntnaanu'®

og1alsfn Wuiseniufulneyiludn wesgiu FET WiléiFendesindgdsunisamu
wssUuiretinamueganysaluuulaglifinnuunnsede 9 e Tneuinsniseig o L
andunsnszimieoniseaiunisnseyivesigasiidnuagdiluuinsgiu FET Adedled]
dnwaupluinnsmsildgfssnmioliauvnaunasgisnn'® vienandndeviside laildi
nsfunsMsvesigneliiAnanmidemesietinasu niedawalinisamuiiilsantesad
wihlvsgieawinfeygylanainisiausly Tunanduiu auzeuglanainisduiuinladl
nanvauLUALien1sldnantla (margin of appreciation) 11lglun1satsandinisaLiung
yossgitemiiuulousasisuregmeldveunnislisnavienaiidavessgnield denn
Budutuuds auzougrlanainisfarlianuansn (deference) danisldnaifasng
V8335

MnmsRsudemvesnnsgiu FET fafindriandsdiu nesgiu FET Fedhaed
amnugtesedsiifeddnyfunsfiansundunasnsvesizlumsfuguanisasusinu
wAnfusiormsuaziadesiuiiioUssloviiasisuy Inslanzedebaileduasosguainues
Usznwu 1y nMsinsaningunedaisdulrinisfeeainemsvidelndeduuunansoai
yaatnamuiidnvauziiunsidenljiflaglifiveduauairswiald iliAaeugseindu
msUszneugsialaglillidaduiulseloniassusiazlifuoistaudmvdelsl Wummsns
foonumusunelalaglifivanasesiuviely viedndudsispiaglidsuseditazdana
nsznURDAUAAT IS uaUsTIUTestnamursell Judu®

et wiwnddvinvesanroyylanainisludownnsgiu FET wasuuafmaiuisves
tinnguaneazAsutsaenndosiy wagidulumuigideuldusserel i udfeaud

16 y1pdifuns Junsonu (Bessa 3) 298-299.

7 Werner Schneider, acting in his capacity as insolvency administrator of Walter Bau Ag (In Liquidation)
v. Kingdom of Thailand, UNCITRAL, Final Award, 1 July 2009, para. 12.1.

8 \fiadn4 paras 12.3, 12.44.

¥ AES Summit Generation Limited and AES-Tisza Eréomii Kft v. The Republic of Hungary, ICSID Case No.
ARB/07/22, Award, 23 September 2010, para 9.3.40.

20 Andrew D. Mitchell and Paula O’Brien, ‘If One Thai Bottle Should Accidentally Fall: Health Information,
Alcohol Labelling and International Investment Law’ (2020) 21 Journal of World Investment and Trade 674,
695.

21 |fiede 684-685.
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1n5g1u FET Wusasguiimaiiansanaadeniudifuarednualdnvsudianulsdaeu
981911n wazenafruldeginvnadumsidhessisunisamulssauanueingiuin
Tumssiedd Sgannunnimensuitazelunsmmmnevesmsufiafidusssuuasifiossssy
Wﬁmwﬁ’mLﬁ]u%ﬂumiwimLLﬁlmauﬁé’zymwmiamuﬁﬁagﬂiLﬁw?amiwsmau%é’mmﬂ
nsasuatulml Inedinezdominnisujuanidusssuuasiiiessssuegaeldnseues
“ipsgrunsUiRtusnungrnsaniaUssndssnineUsema” (minimum standard of
treatment (MST) under customary international law)? ﬁﬂﬁ?umﬂmmmﬂaﬁgﬁﬁwm
Laifl R “mmgmmiﬂﬁﬁa%w‘h” aana1 Nagliidunisdluninsgiu FET deuiu
0874137 Saliifufuudainanuneruiandnazusravanuduialuneujoaviely
wiszwisgazneendydfiduaednvaldnusinnnsgiu FET Wuluamuunesgiunisufua
fus ufeedifoumuniteslshesasgunsufdiduifengnn®

2.2 unUsyaAn13LIuAL (expropriation)

unUygiiinmienisuAuduing dnazimuainulllisgiiuay (expropriate #30
nationalise) n13aeyuliiinlaense (direct) n3e lnedou (indirect) Insluvate q nsaifld
dogANMuAuIlsgldunINTsEng 9 NnelifananssnuiisumndunsauA (“measures

)24 9e19lsAR NMsILRINETD

having effect equivalent to nationalisation or expropriation
Lilddunsiailagiiann eddesnfuimuelidgannsonuduldngldGoulyidmual
Fedilngiszneuseieulyin 1) nmsnuduasdenduluifiednguszasdaisisauy (public
purpose) 2) ifidnuwazidunisdenuiu (non-discriminatory) 3) ALHUAIAINNTTUIUNTS
fleusengyene (due process of law) wa 4) Fesualdmaulmmaunuviui ifleme wagi
Uszansnw (prompt, adequate, and effective compensation) %ﬂﬁ?ﬂ%@j%‘u&ﬂﬂﬂ’ﬂﬁ@i@iﬂ’h
$ruruAdulnamaunuiinsasdesealdsuliidulumuyarnaniifusssy (fair market
value)”

suifiulddn unldadndenisnuiuddnvasirviasianudaauluudiia
wmsnsuuressyiu uiheduludfioyselowiassne wagdidunisda 4 lnsveuse
ngvaneudd 5idsnsiinthfinesdesnldrdulmmaunuliuidnamuiinnsamugniiufu
Taesgegiues Fensivuaieululisnan Wunsdidnlaldlionlunsdvesnisiuiu
Toenss Sedidnuamdunsiisgnanludnssaviviemseseussesiitinasyusiogmilomsamu

2 9819 9 Comprehensive and Progressive Agreement for Trans-Pacific Partnership (“CPTPP”) art 9.6(2).

2 W. Michael Reisman, ‘Canute Confronts the Tide: States versus Tribunals and the Evolution of the
Minimum Standard in Customary International Law’ (2015) 30(3) ICSID Review 616, 623-625.

2 TAFTA art.912.

» §eg19 g NAFTA art.1110.
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desnnngrungliifosnslianudemediindunneg futnamugdenisamugniauiu
uiifiesfiien lurngiivsslosifiAntuninnsnufuagnssneludiassusungunn
mnazedunelifiunm famsaieuldfunsdnnsnuduiifuvesenvuiieldlunsais
DuNEEIIALE AiuIsruungmneneludnlnnuesussmesng 4 Aagiualiginig
Fossaldadulnumaunuiidusssulfumonsufidudivesiifuiigniaudulifieldiud
TunnsAeafeauuasisar uiifgavannsadaldiunsnsdanarnduluieysylon
ans1saueinu’’

0%

Tagsauua undggainnisnisuauludiuresnisnuAulagnsedevinanudila
Ilaigntin isgdefimmitinniudwlng dudeninmiidedeldlasdisiunnnisvesss
fvmiuiudumsnuiuniel esmnuziifnunsreansditn (take) Msasuvesinamu
Adtuldlasdaiau JsaznoliAavihiidesgmuniiginiilunsueldaaulmmaunulyiun
tihasmu Jymdengmneadlnginulunsdlvesmanuulaeasdsdifiesimsnufudangn
Junsuuiiveusengungviels namfe Wumsnuuiengusvasdaisisme luden
VTR uazmaiBnisiiveusiongmaneviol uazAndulmmeunuissiaeldvioya Anaia
Adussmmesmsamuiigniuduisdadus il
nsdlagandluludomeanisnuiulaedon® Weswnausdyandningarlildedue
Poghadniauinmsnuiulaedeniidnunzedisls dwalrnsitadeinnnsnsvossgiinmiy

[

fianwazilunisnuiulaesounioliiianugindudou uaznuzoyglanainisusazamuz
anagldinailunisfinnsanfiuandnsiu Tnsanizegnedslugaousn q Afinsilesafiniu
au‘ﬁé’igiywmiamuﬁLLmﬁw%mmJ'eNaﬁgzy'ﬂlmGgmmimmu‘%ﬁzymmiamuLLazﬁwa‘%masuaq
Unnguunenisasyuszminslszmealulssiiudinandaliliininuasligenadaslulunia
ey eehalsin Tuunsnde nsRaNsUdeYAIUNUYEANISIUAUYBIEUS Ay 1U1saty
forvasdulsslmisionsuiulivdnngmneidhsmanudulnedonls wu Tunsdifausdag
Avuavudlisgliinnsnsig o AdeliAsnansenuiisuindumsnuiu fuiuldngurne
Aazwefiuuimslunisinnsaniidaauin Jadedidfyetalesysensuiweinisfiansanin
unsnsvesdziinmiudunisinudulnedouniold Aeszduninuguusivenanseny
(effect) YounasMsiananiinensamu Hezfealdnvazidunmmanludadnslunisamu
p898ltiydALYy (substantial deprivation)

wamInsiansandang1n enadamalinazeyglanarnssiuiunddutisusniisl

nsusuldundyaidimenisiuaulinnudAyiuladuisesnanssnurensnssgiise

% Rosalyn Higgins, ‘The Taking of Property by the State: Recent Developments in International Law’ in
176 Collected Courses of the Hague Academy of International Law (Martinus Nijhoff, 1983) 277.

77 fpgne g SgeTINYRMIITITRINANsIng Wnsdns 1Y 2560 1A 37.

% 9 Amnart Tangkiriphimarn, Indirect Expropriation in Contemporary International Investment Law
(J.S.D. Dissertation, Yale Law School, 2018).
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nsasusnnni1tadedu aufitisnnisursiulianadiui fdduesinunisifansan
WAKANTZNUIINUINTNISVOLSFLBeUszsRealun siiansannsnisvessglianwaslu
nsuAulaedeundolal (sole effect doctrine)”” Ined1duafiiindnnssrafafioatiuayy
Fesunedanan Aefdualuaf Metaclad v. Mexico §¥idaden -
nsuAuneld NAFTA lildrfafssnsnsnlddmingaulaodaime
oteila wazdgiuindunisnuiu Wunmadhdalasdunduienislounssudnd
othadunsmantelaenstaduluneiidusiusgTunsamuiibiu uidud
nsunsnuasnsliningaulagliilame viofldunadeiiosun Felinansgnudu
mswsnlunndives lddwtmeniensdiu Fenislivdevsslenilumansusia
fifanamangldveaningdu fouinaglildneliAnusslovilasdaauivuigysu
nsasnuinL®
0814l577 uuamedsnaafldlazunssensuifunsmlu® Tasnzodudaile
miladeinasnsvessglunsiiugua (regulatory measure) 1aN15s19 o MelufuuauveIny
Lideznelninusslenilaemuivasisuzanndesiiedafinig Adeunslianadsiuau
Snnguwils Fsenefsinawuinandlidnlnenenswtonsdeuseslionaninidesls >
Hfumnamzeuglanainsisuesufisaanssnuviemudemefiiniureni sy
WesUsznsiferlunsiansaniminsnisvesigiidnvauzidunisnufulagdounseliudy

[

Agauvinlanslunisindugua (right to regulate) %nLUué’mwa%Uimaﬁéﬂﬁmmaq%’glé’%’u
nansznvuegaiidodidey dadu FufanuinnuandguIuldundyg@inaienisiauay
azfinnsanudifisanansznuiintuaininnsnsvessaiisssemsdeslalld innzasdu
nsbinnuddgyiunisAuasesinamusienAiiieswuied Ingazaeaudify 0ansid
S1unevsednsituguaressgiileustlovdansisasly Fatudsddesfiansanaruinya
SuaﬂmmiﬂWisum%’gd1ﬂ'EﬂﬁLﬁmﬂiziaﬁﬂaﬂﬁﬂimzﬁlﬁé’mdau (proportionate) AUNANTENUNTE
anudemeiiatusetnamunield Mlfedsiinageunylanainisluad Tecmed v.

Mexico IaaeN :

2 | Yves Fortier and Stephen L. Drymer, ‘Indirect Expropriation in the Law of International Investment:
| Know It When | See It, or Caveat Investor’ (2004) 19(2) Foreign Investment Law Journal 293, 300.

30 Metalclad Corporation v. The United Mexican States, ICSID Case No. ARB(AF)/97/1, Award, 30 August
2000, para 103. (“Metaclad v. Mexico”) (“expropriation under NAFTA includes not only open, deliberate and
acknowledged takings of property, such as outright seizure or formal or obligatory transfer of title in favour of
the host State, but also covert or incidental interference with the use of property which has the effect of
depriving the owner, in whole or in significant part, of the use or reasonably-to-be-expected economic benefit
of property even if not necessarily to the obvious benefit of the host State.”).

31 Rudolf Dolzer and Christoph Schreuer (148330 6) 114-115.

%2 W. Michael Reisman, The Quest for World Order and Human Dignity in the Twenty-first Century
(Martinus Nijhoff, 2012) 84.
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nsamulasumungrinevsely®
Balunidu anreunlanainisuats 9 auedilddudundniiigiisuntlunissnem
ANEIULSEUSBY (police powers) NeluALLALYBINU ﬁaﬁummmimmawmwaﬁﬁﬂ g
fegneldvouiumveansldsrunaiiiesnumanuasuBsusossnanddiidedndunmsiuiy
Tneden uifunsnistuazneliAnmansenuegnanndentsasyufio fadidaegndlunsdil
ANTaUILANAINISIUAR Methanex v. U.SA. wgRnduitnisesnnguinelausgunanesiily
diewuunsldvienisvsuialedudedidiunauvesans methyl tert-butyl ether (MTBE) #idl
wynueauduuszneu lifiedndumsnuiulreseudinisanuvesuisn Methanex fnan
wnueaildunansznueg1ennaNINATNNTNNNgMnefang1? iesandieigaiaunsn
figadmainemansliindanudssedranniingléans MTBE Tudnuazfinanaznoliiin
nsvudouluuvasi Suenaasdeliinnissalddnefiganndosglunisuitym * las
aazaunlanainsidoSurendnnguuneddylinounisdalduniseouuidunisily
Tuansenin :
pamdnngrneserialsemeialy iesmavnangunevesdgildliidnuas
Humadonufih wesduludfiotagusvasdansisne Sedyafdulaenszuiunmsd
wingay wazneliiianan sevusednamumnion1samui1eeId Wuldedtuiuyana
3w q WieindumsnuiuwRedelminmidlunssaldraulnmaun Budeusn
Sgunageeninnsnsmengrnedsnanlalidiiulasianziazasietinasmuinemni
Turueirdsiasaninvamunield hifsuaranidssnmseenngnewuinu®

3 Tecnicas Medioambientales Tecmed, S.A. v. The United Mexican States, ICSID Case No. ARB (AF)/00/2,
Award, 29 May 2003, para.122. (“in addition to the negative financial impact of such actions or measures, the
Arbitral Tribunal will consider, in order to determine if they are to be characterized as expropriatory, whether
such actions or measures are proportional to the public interest presumably protected thereby and to the
protection legally granted to investments...”).

% Methanex Corporation v. United States of America, UNCITRAL, Final Award of the Tribunal on
Jurisdiction and Merits, 3 August 2005, Part Ill, Chapter A, p.18, para 39.

3 |figda Part IV, Chapter D, p.4, para 7. (“as a matter of general international law, a non-discriminatory
regulation for a public purpose, which is enacted in accordance with due process and, which affects, inter
alios, a foreign investor or investment is not deemed expropriatory and compensable unless specific
commitments had been given by the regulating government to the then putative foreign investor

contemplating investment that the government would refrain from such regulation.”).
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$fgu1a” wenanil “nsnsevhitlifunindenufifluntsiiugualasgniAdsldgnasnuuy
LLazgﬂﬂ%’Ui%LﬁaUﬂﬂaqmaﬂiﬂaﬁuﬂmmimvé’u%auaiiu Lifledndunsiufuniedey vniu

Tuanunisalewnindulagin

Fawidudunisimdn police powers unUgyeldtiidu
mednuaisnuslidanuuas Taduiauzoyglananslugugguiulingmneildtaduunad
ARITIMENNYMINERINaIUsENeUMEELslunsRaN s IInsMsressglunsdiingm

a o I A = 1
TanwagidunisiiuAunseld

7 Qi

2.3 unlgyaansusesdnsvasiglumsiniugua

aziiuldiluagtuamzeyglananisiuunliufesuuldundyadd FET was
expropriation T,malzjlé’ﬁwﬁqﬁaLLm'Lawwmiﬁumaaﬁfﬂamudwmawhﬁy’u usgslinudAgAv
msAuATaLazdLasuUElenlas s UNTReNINATNSAUgUaTesgiY agalsiny
5979 9 ﬁﬁmmwmmuﬁ%LLﬁlmumﬂmgg’aﬁwé’awwmgmmﬁmsaamsamumaaau%é@ﬁyﬂ

nsasuliinnuaugauindwu lnglilaliauddgiunisuasesnisasuiesegiaie)

36 ghegng 7 Saluka Investments B.V. v. The Czech Republic, UNCITRAL, Partial Award, 17 March 2006,
para 262.

7 g,

% feg19 g CPTPP, Annex 9-B; The United States Model BIT 2012, Annex B.
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dndlnglidonmitngsdu wassjaiiuluiivsadumaasusawiniu Wy ausdyarnisamu
winAsewinswernndnsiveuaraniussgiwosui aa. 2002 fAifwualiluuniiingand -
e lianusmiiolunassuginssrinepaeutuuiudeiy
Uszaudfiazaafoulviidunasensamulastinamuvesignisluiunnuves
n¥gwiils
pspviiniinsdaaduuazUndeanisamudsnanazinndenisnsedunissisy
sstavaIAlENTuLATANaIAuT AR gTaaee
ag19lsna mﬂﬁsawsmmu‘ﬁé’@ymwmﬁamuﬁﬁﬁyﬂmﬁwé’q ALNUINUNUIVD
ausduaanisiisavideaiiinniueddidedfy wazdndudrdennudduesans
yesigluniseanunasniseng 4 wleussloviansisny Wy vmihesdennain1sawuseming
anamglsuazdsalus Gsasnalud aa. 2018 Auenamnaznanismudiduesnssaungs
maAsugiand futusnieennusaiuresndfiaeduiunisaundnnisiamiogiedsdy
(sustainable development) wazarwilussla (transparency) VieEugudnsuesnaiias “Unya)@
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WNentauazianunsualvaz IngUsvasdvesausdyndinan® duanunsuaiuasingusvasn

q

Yosausdayqwiazatuidnazunngegluuniivesausdyyiu 9 Tues®

* e 9 Klara Polackova Van der Ploeg, ‘Protection of Regulatory Autonomy and Investor Obligations:
Latest Trends in Investment Treaty Design’ (2018) 51(1) International Lawyer 109.

% Thailand-Germany BIT (2002) preamble.

' European Union - Singapore Investment Protection Agreement, preamble. (“right to adopt and enforce
measures necessary to pursue legitimate policy objectives such as social, environmental, security, public
health and safety, promotion and protection of cultural diversity;”).

%2 Vlienna Convention on the Law of Treaties art 31(1).

% Vienna Convention on the Law of Treaties art 31(2).
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szwinadanisuaglennu a.a. 2022 sy “unUnyaliluausduaniarlinsenudeanives
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Sududteliussainguszasimuleuiesing o Aveusengrne” wazmsi “Sgmamiugua
Tnsmsudlungruneuazdedsfuing q Tsildnvazfineliifanansenulumsausionisasmu
wiaidunisunsnugemnumeniswesdnaswulunisuaamils uiiiesdis ldenadielain
Junsihfluiusnsdiauausdayaiiaueld” 2) undygftesniuiald (general
exceptions) fasngiogdluingn 18 vesausdyansasmuniniAsenitadiunas
Usiu AA. 2022 Aiszydn “vuleulvinnasmsdananlallignisdulilaesgnialudnuas
AdolsindumsindunisausuaslavieidunadenyfiRlaglidimgduauns viedu
nsfnfulnsuauussetinasyuresignidsnignis 1] lifldnlaluauddyifasgniena
iiofafulailisgnAeenviedifulduiasnisidnidu” eountesdinudogunimuesuysd
dnd sefin iallesnwiAuasudeusosuas@asssudufivesarsisue ® Faunvyad

o

TudnvasdlEsusvEnauaInuIng XX 189 GATT wazans XIV 489 GATS® 3) untyald
wifluesinasmu (investor obligations) faUsingfaeg1dluuing 19 wazaias 20 ves
audynisasunindseninsluienlnuazludise a.a. 2016 Aszyin dnasuazdes
sudumsamuliduldmupsgudldsensululsemauaylussduunmnmaiiedesty
ez UM IR LiunTYesutv (standards of corporate governance) iy WUFTRTIABTD9
ﬁUﬂ’J”liJI‘Ui'ﬂaLLazmmgmwWdﬁm% (transparency and accounting practices) ﬁ'ﬂﬁimﬂﬂmimﬂ

YRkaraNYEYaINITamu’’ wartnamulzfesiuRansnaniinisaiunsine i

 Hungary-Oman BIT 2022 art 3 (Investment and Regulatory Measures). (“1. The provisions of this
Agreement shall not affect the right of the Contracting Parties to regulate in a non-discriminatory manner
within their Territories through measures necessary to achieve legitimate policy objectives” wag “2. The mere
fact that a Contracting Party regulates, including through a modification to its laws and regulations, in a manner
which negatively affects an Investment or interferes with an Investor’s expectations of profits, does not
necessarily amount to a breach of an obligation under this Agreement.”).

% Japan-Bahrain BIT 2022 art 18 (General and Security Exceptions). (“Subject to the requirement that
such measures are not applied by a Contracting Party in a manner which would constitute a means of arbitrary
or unjustifiable discrimination against, or a disguised restriction on investors of the other Contracting Party [...],
nothing in this Agreement shall be construed so as to prevent the former Contracting Party from adopting or
enforcing measures: (a) necessary to protect human, animal or plant life or health.”).

a6 9 Levent Sabanogullari, General Exception Clauses in International Investment Law: The Recalibration
of Investment Agreements via WTO-Based Flexibilities (Nomos, 2018); Andrew Newcombe, ‘General Exceptions
in International Investment Agreements’ (BIICL, 2008) <https://www.biicl.org/files/3866_andrew_newcombe.pdf>
Auduile 31 wouniau 2566.

a7 Morocco-Nigeria BIT 2016, art 19 (Corporate Governance and Practices).


https://www.biicl.org/files/3866_andrew_newcombe.pdf
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% | §i9$19 art 20 (Investor Liability).
% Netherlands Model Investment Agreement 2019 art 23 (Behavior of the Investor).

% CPTPP art 29.5 (Tobacco Control Measures).

5 fielinudounsedu unarwiasveldifissdii “ewns” Wundn ed1dlsin velgeuidnladn 1

awnshldduluamnesinisemnsuasiasosnudunsinly.
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32 Pepita Barlow and others, ‘The Health Impact of Trade and Investment Agreements: A Quantitative
Systematic Review and Network Co-Citation Analysis’ (2017) 13(13) Globalization and Health 1, 2.

3 Corinna Hawkes, ‘The Role of Foreign Direct Investment in the Nutrition Transition’ (2004) 8(4) Public
Health Nutrition 357, 362.

54 Pepita Barlow and others (199990 52) 4; Sharon Friel and others, ‘A New Generation of Trade Policy:
Potential Risks to Diet-Related Health from the Trans Pacific Partnership Agreement’ (2013) 9(46) Globalization
and Health 1, 4.

55 Phillip Baker, Adrian Kay, and Helen Walls, ‘Trade and Investment Liberalization and Asia’s
Noncommunicable Disease Epidemic: A Synthesis of Data and Existing Literature’ (2014) 10(66) Globalization
and Health 1, 2.

%6 Sharon Friel and others (1399550 54) 4; Penelope Milsom and others, ‘International Investment
Liberalization, Transnational Corporations and NCD Prevention Policy Non-Decisions: A Realist Review on the
Political Economy of Tobacco, Alcohol and Ultra-Processed Food’ (2017) 17(134) Globalization and Health 1, 6.
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57 Corinna Hawkes (1848330 53) 360.

%8 Jenny Claire Kaldor, ‘Food Reformulation for NCD-Prevention: Regulatory Options and Potential Barriers’
(2018) 18(1) Queensland University of Technology Law Review 76, 79.

% Amandine Garde and Jure Zrili¢, ‘International Investment Law and Non-Communicable Diseases
Prevention: An Introduction’ (2020) 21 Journal of World Investment and Trade 649, 650.

60 L‘ﬁlﬁw 652; Marcelo Campbell, ‘NCD Prevention and International Investment Law in Latin America:
Chile’s Experience in Preventing Obesity and Unhealthy Diets’ (2020) 21 Journal of World Investment and
Trade 781, 782-783.

1 Andrew D. Mitchell and Elizabeth A. Sheargold, ‘International Trade and Investment Agreements:
Opportunities and Challenges for Noncommunicable Diseases’ (2021) 18(2) Indonesian Journal of International
Law 279, 279.

62 ghegne g FgoTTUYIieTITeINdnTlng WnsANIIY 2560 M1 55.

¢ Amandine Garde and Jure Zrili¢ (1849350 59) 650.



274 AL N3EsURAEnNS

wAnfausiieguanUszmvusniian 1esnnsaenisliinasmulvinnuddyfuaunm
Uspnvudususuusnlneasinslalunmsdadulasng 4 ifierdestunmsdmuawuimiensuims
Aamamieniwauszneumsserlsiiinamuaglasuganidudesidululdonlumsu foas

1msnsvessgiiannsahanldldfunsamuuazndnsarionnsenaildvanednuas
ldezdunasnisiun® msasuaunisUssanduiusnandiae nsivuadiulsznouves
wdn St uaznstedulifnaaniiielideyavioideusofuiuilag (labeling’® dsonaaxd
Snwazfunsunsnueanssuaunsdniugsievesinamuluudasdiuiuanseiuly sl
dveINITUIUNIHAR N1slavan Hienszuiunsdasivine® uenaniinninisuessy
vnegevazlildailuigusznounmaviotnamu uiatluigusinadumdn Wy nss
Titeyaiidrladoudfuilaaiunslvduusiniofunsuilanemsisiusslemivay
vanidesensiineWiRnnaidesiogunin viensviianssusassdag q Weadsaumszaing
vosffuslna® egndlsiifunsnisiisadueudlafigniestiunguslnaduanavildon wa
neliiAnnansznuldtesuaziininnasnisigaiulasnssluinginssuvesifuszneuns
Faimuanguidmnglditenin uazmsiiuguatazilasuulamainssuiendntiosvos
fuszneunisitiadesiundnsasionsiifauuilaadudunndenilloniaiiazieliia
HansEnuammadegunvesUsevudulugldieniinisaenngliguilnaudazsie
USuAsungnssunisuslnavesmuiedagaingla®

11933 UNERSFI T e idnw iz Aoutsnselunssun Taedidinane
Tumsvilineesduigatusasguasdnsuilnduiandosamumdnnalnnain® fads
o1adsnaliifuszneunsiasugnsvemanusilvisldiuuss nouidmalderoauninidosadld
diefiauduesnulsiognigliinaurifasfeadundfindn wardorahlidgingldfiuduan
mafun@iethluldifeduiunnsnisdu 4 weUsslonidequnimvesussnsude " lng
fvdngrudauniasesiuin mngnianldegnamnzausiuiuinasmsussiavdy 1nnsns
neaBazansoneliiAanmsannisuslnremnsiiudunmeeguamld” famngieeig

% Jenny Claire Kaldor (1849330 58) 77.

¢ Amandine Garde and Jure Zrili¢ (1338330 59) 652; Corinna Hawkes (1348330 53) 363; Penelope Milsom
and others (199530 56) 13.

¢ Marcelo Campbell (149550 60) 784.

7 Amandine Garde and Jure Zrili¢ (139590 59) 652; Jenny Claire Kaldor (1949550 58) 77.

% Jenny Claire Kaldor (1049330 58) 79.

¢ Amandine Garde and Jure Zrili¢ (1049350 59) 652.

" Anita George, ‘Not so Sweet Refrain: Sugar-Sweetened Beverages Taxes, Industry Opposition and
Harnessing the Lessons Learned from Tobacco Control Legal Challenges’ (2019) 14(4) Health Economics Policy
and Law 509, 511.

" fiedne 510.



54 : 2 (gu1end 2568) 275

Tummssufiinuslunsdvssnmstunslefudusilueunin™ mslumBieioduidsamiu
mnibmalulusang diuaa Windlnuazdioa vienstunSaudiidamansznude
guamludanii”
msdafuliinamuinaanauidsifenunuisgimuafidudnainnsnsvilsisy
ffnfranld Taemsimusligszneunisiinaaniddeyaifeiundnsarivsnasunives
U5341091 (front-of-package nutrition labelling) UseneausietoyadiAnyeg1sl3unaasenns
vidomuuzAIfunansaueifignszylimuinasifsgivun Sagndelvioguuuinamlisy
awaulanngnuiiu uazegluguuuuiiinladne lidndusesendonsimnuiidudou eld
fuslapanansadndulavuiiugiurestoyafiferiunansemudeguamusinuldedisaznin
warnnsilunafidentedud sutafionaduliuandsugniviediunanmesninosi
el snmsnsveudazsgenvazianuuanieiululuneazden Insanvegrebsluduves
sUnvumsdave lidrezdususia & uazauiavesaain deyaifesusinguuaain
Tnglanizognsdsasemaimaianidulseloviuasinudegua vielnutevvasdoya
fonafdnuwazidunsiamiensliduugiin Wudu™

Each 1700 serve contains Each 170g serve contains

LOW  MED N\
bl v o Sor) ((oeemsy (A7) (oonestn (08 HIGH IN
ik 3.99 | 18.5g 519 ﬂ Wws 489 1229 44 15 CALORIES
20% | 4% 26%  26% 16% 5% 17% 2% 24%

of an AT reference intake of an adult's Reference intake
Tygical values per 100 Enorgy 2} kcal

Multiple Traffic Lights Reference Intakes

NUTRI-SCORE

=] ' [ oo [ sariar [ suoass f soou ]
A =2 D] E 3.5 191keal | 268 | 2.7g

= | e

Nutri-Score Health Star Rating system

MegeanensiuguLuusiig 9

nsINRFURUUYSeAIEITaveIUsENaUNIsluNTsle vy sE v AU usHan e
fAgnihunldifieannisidnfivenmsiionndwaidedoguainiieguieriu lnaanisogi9ds

72 989 513.

73 |figda 511.

% Rebecca Kanter, Lana Vanderlee, and Stafanie Vandevijvere, ‘Front-of-Package Nutrition Labelling Policy:
Global Progress and Future Directions’ (2018) 21(8) Public Health Nutrition 1399, 1399-1401.

> Manon Egnell and others, ‘Compared to Other Front-of-Pack Nutrition Labels, the Nutri-Score Emerged
as the Most Efficient to Inform Swiss Consumers on the Nutritional Quality of Food Products’ (2020) 15(2) PloS
ONE 1, 4.



276 AL N3EsURAEnNS

U

mslawaniijatmnglufinguyaraiidounnseaieafunssuumsinaulauazgningsléfine
Tngdaieng q 1wy lond dssingdegraliiiuluuinsnisveanats o $gaviuils
fusznounslishminuuszneunslawan vieunuvesdunieutusndnfusionmsiiiegdle
TiAndosnsuslanemsfenan Wufeafunsmuidlilasanomsuisedisiidamaide
AequaIwegsnuenainguingimue dsdndugfndunaitianatsdu (22,00
06.00 1.)"

nadenldumsnseing 4 wandegnelureuimnmsinaulavesmizseuiifeados
403550119 9 Lz dudeTaTydR viedeuing MeudunaisluusasSgiunndieiu
dawaliunsn1svessgane o danuuanaeduly uaferaneiudssvesnnundiondiule
Tuvansaniunisal lnglannzegsddunsdiunsnisiioonsnuazdaduldlnesslasgnis
Uszaumudusvlunistduinmginssuvesinasuvieduilaa masnisludnvasifiendu
Rinaggninluusuldlussdu 4 sdelu dmnglidiuludomesnistumiedosiuifsannu
Mnthenaluvans 9 53

[

viall lamaufiasinnisnusemdumavuialugduniunuinlunain e misvessy

]

#19  udugendwaliinnidosnansimuauleuewasn1seeniasnIsag | veusazsy’

iomnuisninumAmerddeudirmnsvasiiarlisgeng q sensnsmsmengraeinamua
v3eunsnuzanisUsznouianisvesmiliidosiign® lile¥nwisenuisdud andunuiiens
\Anduainuasniaene q Asgsivualisidosdudunis udeanainugsenluidosvos
mi@ﬁ’ﬂLﬁumi'ﬁmmﬁméﬁulﬁmﬂLmﬁmmmimmgﬁmwaqLL@'az%’gﬁmuvﬁﬂlﬂﬁ%ﬁuqsﬁa
firnuuansneiuinn dwalsidesUiuasunseuiunssdn maiauensensiadmiedud
InaenadesiunguuneveduiazUsena daalinisansuyuaiunannisusendnvesvuin
Bulvlalldvdetiguassauniu Tumandufu nisnszgndvesgramnssuemsluiioves
dautiensne Aenvvzdwmadluwivensisiuldngumnelifivssdnsnm msznsesnnguune
wazmstadulingrneduussneumstesneegumngauiieuiuasunginssunsuilna
Yoefustnaailinsigauazsaging”
uonmiloananuwegniluniseenuazdeduliuleutsuagngumneiiioduases
avnmvesUszmvuludruiifeddesiundn fusiomsuaziadesiulusefuuseinaud
Tusziuseninasema Afanumenguiasimusiuiulouisuaganasgiusng 4 1ieuss
fnquszasdianatufiodtu TngosdnsfiiniiluiFesisnanlaensuaziiunumdrdny
iutaiigadeesdnisounsielan (World Health Organization - WHO) Batiumtiigarunils

¢ Marcelo Campbell (149550 60) 785-788.

" Penelope Milsom and others (549550 56) 6.
"8 Sharon Friel and others (17149330 54) 4.

™ Corinna Hawkes (1148550 53) 362-363.



54 : 2 ({lguneu 2568) 277

Y93aUsz111A (United Nations — UN) finesatulud a.e. 1948%° Tneiiingusrasdddyfe
nsvilivneuliaunmdiaiiaawiniosduld e

T8ULAEANNANAITENINUTEImATI AT UNN AN AT SqUA YRS UTEY Y
fleonlasasimasswrinussme viemhenusswisssmeilsfumssensudumsiilumand
sziiszlomildunnidessonismnuaulouvisviomiduuinsnismienguunenisludszine
yosusazss® laslanizogadedmivussmamdsiauniliianuansalunsihnside
Yaymuagmaundamlamenues® ImjLawwasmﬁqmﬂLaﬂmié’fﬂﬂfcmﬂisﬂauéfw%'auuaﬁ
Foutiluduroimslieneivingiudoyafidusgass wu degavmamsunndansoims
Ussanimnuilaalusfinafinnaudulvasinnudesiiandusuanesoguaimesialstig
wad1 51 T9Ei AN ININSsIAeiinseanuLiloAuaTesguNMYe U sEavUneliAn
wanszvulumafiRedidlathg uardmiifudelauaiBsloueiigiidernanieaulaias
Sanstutgmdnualadnuaeni Smadenvemsidunnsnsedslsthaiduansy
wagludeneazidoaiioudlutlgmidinan® ludnyuvisenansideuduseninyssina
waniifesedsiienuvainuansuarUsunvessa SaTionaazuanesiu daaliinnsns
fng q veeislaisufuiiasdeuniousuanun fduideanuluenaisaisanoulid
anuBamgulussiuivnyay vieealidouluiesiiszyidelausuurluionaisdsnan
Wumadenifissmadoriduldld iesnmsinausdesdludnvaziidunisiivua
insgrudisavdafentuin oraviiliRanullé lunsdiisgrrunainsnisuisesnadilsl
ulumudeiaus widuigidsnseinmsunsesailivingeau®®

uennionannng 4 Aanuduanadindn Seeiisslsniremsdailutures
nsruIUNsIEiudeninm lngnglunsalvainiseyglanain1snuausdynyinisamunie
Fausngiedaslunats o affinuzeygilanainislisnedannsgiuuissensildsu
miaam%’uLﬂumsﬂl”ﬂﬂLLaz%’gﬁ%’Umiamuié’ﬂﬂlﬂﬂﬁﬁamudwLﬂuﬁqﬂa%ﬁé’]é’mhmmmi
vosspidunsddunslaeiinguasesiu ldldnszvhausunela uaziidmneoiioysslov
#157150UEADNTANATOFUNINYBIUTEYIYUDL IR

8 <httpsy//www.who.int/about> Fuduiile 31 wauaAL 2566.
8 Constitution of the World Health Organization art 1.
82 phillip Baker, Adrian Kay, and Helen Walls (1399330 55) 15.
& Anita George (1148330 70) 525.
8 Margherita Melillo, ‘Evidentiary Issues in Philip Morris v Uruguay: The Role of the Framework
Convention for Tobacco Control and Lessons for NCD Prevention’ (2020) 21 Journal of World Investment and
Trade 724, 750.

8 Kelly Garton, Anne Marie Thow, and Boyd Swinburn, ‘International Trade and Investment Agreements
as Barriers to Food Environment Regulation for Public Health Nutrition: A Realist Review’ (2020) International

Journal of Health Policy and Management 1, 13.


https://www.who.int/about

278 AL N3EsURAEnNS

Ussialnatasniiniseenuasdiduldnguune seideu wazuinsnisdiuiuuin
Tunsifuguananimuazanudasadesuens lasiingmnendniifianuiisiulnenss
AONTTINUUEYQYADINIT WA, 2522 %qiﬁé’mw%’gmum%dwmsmsmwmmmq*ﬂum3fﬁ’mum
ADINMLAINATE LB NS Mundasdnvesingilidudunauenns fuunieuly
nstiingiavuluems duuaisnmswdauazisnisiiusnwenns® wazliflauznssunis
015" shwthilliduugiiuazanuiuunsguusiinsnsensaassagulunsdiiunis
AUNA LLasLLﬂ'Lam%miﬂmzmsumsmmiu,asaﬂum3aaﬂ1‘uaummmiﬁgﬂimuwammmi
warnaudnems® sudmsysstugRnaenssunsemswiwd wa. 2551 Fasviunle
firznssunsemnsuwieni® deisunenihfiausulovnsuazymsemanisuaanime s
aaaendefnueig musiuasiuemns warensfng warlianuiiunsioauouuy
wivdasa1udng 9 lun1sdndunisdingnn® uaeselinguuneduiiieadesdiueims wu
Wiz UyAUTELS WA 2490 W'ﬁziwﬁigig’ami@hLLa::f(]’mu'wLﬁfaé’mi W.A. 2535 WAy
wszs1vdyAninsgrududineas wa. 2551 Aldlunsifuguanseuiunsndnemis
Tusziuduii Wiz RRiassagy we. 2535 Fadianufeddosiunsruiunisudn
n15uUs3U n1sudn n1sunisuarn1sdmive s waznseavlngRduasesduilan
w.e. 2522 MAgrtestunmsdmienaznslavanniniusiens Wusu® Fanguaneuay
imsnsiitestunrutasafeduonavanildlddmansenudoaunwniequeunse
yosUszrruuAifiesosnafonviniy widdnansenudedadeduasugiavesinelugiuy
fdseenomsnelugdnde esananudasndeduemssingnliifuteuluiidfy
UssmavilsiAgtestumsmuaumniituardsesnems™

fiunn wnsnsifsafuaunInLazauasnfedueivisvesineiaggn
Inn¥innsel uasdinskesinuAsiuaureuiengrnessrinassmaegthdluuiansd
Tnginngegadsluduiiisadeasfungrunsnsiiseninasemanielinseuresnsdnis
nsélan (World Trade Organization — WTO) 19y ferauevedinelul w.e. 2549 fiaxliid
N13AnRa1NamMsINTRTUS UM UTINYeIUTIdMATuNIwEaY” Tnethdydnualdung
wides 17 wldlunmsdeasieatudeyaasemnsiiinnuidssequamduetafinduain
MsfuUsEmuRdnfasiang 4 Tnsdunmsnefsanmanides Aindemsnefnsniuay uas
Adyneiaiuinuansoimsfiaunzay (winsdfldassulssundnsusifnanuindu

8 wygsuUyeffonmis w.a. 2522 11951 6.

8 wyz1vlnygiRn1vng w.a. 2522 11931 7.

8 wygsuUnyeffons w.a. 2522 11931 8, 14 uay 15

8 AAMENTTUNITONITUAR W.A. 2551 WmsT 4

%0 Wyrs Uy gAnMENITUNITDTHIYIA WA, 2551 11957 10

L @A Ay, AnuaendeinuemsvesUsemelng (@indvins dinauavisnisimiani, 2564) 7-8.
2 \fig879 6.

93 Sharon Friel and others (1149330 54) 4.

2e

NIz

4



54 : 2 ({lguneu 2568) 279

Fulu* ileliuslanansadadulaldetudedsutuaanemsififiswsnysesuns
foyasulavumsivssmsuinludhlaldenn dedoiauefanangninindasanigoiwini
uarUszmedu 9 iuanznssuMTIssgUassamamaiaienisfn (Technical Barriers to
Trade - TBT) 98¢ WTO {1dasaa31uanas TBT” daualviuinsnisvesinednfgieaain
asensgnuzasoenly luvnedign Wemnsmsaanemsvesivelsioonuuasinadsduld
Tu® wa. 2556 Addnuafasuluananuddladuogsmnautinaensenudeuszansam
Yosnnsnsegaditedfny’ saudtoiauelud wa. 2553 vessemalveinzfinaainiou
dunsesoguAmuuLIAIsANLoanesed dulteyauuaanUsznaufieAdeunazsunm
Renduenudssifedunansnuanmsuesesiuueanesed 1wy Anuguussluaseun)
uaznseniane” Ssgnisianulasyssmeadianiniesiuueanasediidndy 1wy Ussina
aunTnvesanninglsy ansgewsni seawside Tidiuaud 38 wazdndln Mdaduanunnas
BT w3olsi® auluflgnuszimalnefosusuiasuulevsuagivundodiiniowuiflild
Fnnslavanndnsusieiesdiuueanssodluuisdnumziiitu 1wy nslavanadosis
LeANesRATiABIfuNSRWN NMsdunINg wen1snaa msvalddesdvdegunmunsesis
Usznounislavan Tnedinadeduldly wa. 2558

nnsdiiegaveslszmalng eraasuldiminsnisiuemsiiiedszloviide
auamwesUszvvuenaazgnlaudslussduseninasemald Taslanizegred duuunves
QYIS IEINTEMA WU asmsiuaSvideteruiiiisadesiunsvisdudi way
inmsmsiiedestumsimusnadnusvemandus vionslideyaiieatunaniusionns
Tngmsivuaieuluifsrfuaainuardnvuzyosussgias Wudu'® eg1dlsfia a Jaglu
galinuinunsnisiuemsvesUszmalneinevseiinwiliuinasgniduduazieadunfse
oy lanarnsindunisnssshiidfunnsgiumsdunsesnsamunyausdyyinisamu
serinsUsgmausiogndda winsdildldnneeuiamsnisludnvaedinaiaglifloma
nelmfndeinmauausdyayinisvuae fwsingiiegaindinnnisuisiiulainsen
wmsnsvesineidensmusumsUssnduiusvesianisiadosiiuneanssedinfirudes
Aagidumsdiuiusnsdauauidygnisamuviels agls™

% w5 undandn, “un3in aanemns Wiesas’,” (yaiSiiterduilan) <https//wmww.consumerthai.org/
campaign/menutrafficlightlabelling/3950-trafficlightlabelling.htm(> dududle 31 WO YAIAN 2566.

% Sharon Friel and others (1598550 54) 4; Kelly Garton, Anne Marie Thow, and Boyd Swinburn
(V99350 85) 8.

% Penelope Milsom and others (1339550 56) 8.

" Andrew D. Mitchell and Paula O’Brien (148330 20) 675.

% {9819 678.

2 |fied 677.

100 Andrew D. Mitchell and Elizabeth A. Sheargold (399550 51) 81.

11 @ Andrew D. Mitchell and Paula O’Brien (149338 20) 682-697.


https://www.consumerthai.org/campaign/menutrafficlightlabelling/3950-trafficlightlabelling.html
https://www.consumerthai.org/campaign/menutrafficlightlabelling/3950-trafficlightlabelling.html

280 AL N3EsURAEnNS

3.3 YaNWIMaRQILANAINIINITAMUNENUBIMNTULALLATINY

N iediafveinimeyy1lanaINIsnINausayyINITaUingIUaeiueImIs

102
b

WinTuduaunile Mellannnsasisdeugiudeya UNCTAD Investment Policy Hub'® wudn

Fudeyaninaniinsiauuilayadnumzvesnffiinetesiunindmuanens (food products)
WATLATBIAY (beverages) 197108 UTENININTHUIUNTUILALAUAANTLUIUNIITUE
(binazmewniimduaudd ginnanasiuld videlinsvelvineuad) Tu 3 dnuueaudssinn

a

Y9IN15899U bl (1) Msasutudgugi (primary) wsesuil SwingItuRanIsHaningau

a

TUAY UTENBUMEINYATNITHLAENTUSEIN (agriculture and fishing) (2) MyasutuYRend

)
(secondary) Vionash EQJJULﬁI‘EJ’ﬁUQG]m‘ViﬂSﬁJﬂﬁNEW Usenauden1snanemsuasia3 oshy
(manufacture of food products and beverage) wag (3) miamu%umﬁagﬁ (tertiary) #3©
Umenh SuivafuianssumaasesRafiiiufaniusiuduilaalnenss Ussneudenstiuins
FueIMSHaTLAS e (food and beverage service activities)'”

nMsiasandeyadsnataunsaasilalulesiuindeinmeugilanainisny

o))

U5 ”ayz:y'lmiamuﬁﬁmﬁummmﬁzLﬂ%aqﬁmﬁaﬂmﬁﬂﬁﬁmmLﬁm%’anﬁ’ummmiﬁuaﬁg
ffdudiodunsosauninvesszrauasuredidla lnsdnidutefinnduiAnann siufu
Tngmsavdonsidndafanisvesinamulas sy nsliufoamudygymiedfuseasslalily
Aotinawu warn15dnAnnIsvisedseendumludnynsveanIsinualam
ynaziidefinniienainnsanliiddnvaziivadestuguamussUszvvutheingag
flanngludmvesdofinnszninainasmuvesanigondnuazdsemadngln MiAvadeeiv
nsfidindlntumseiesuisnauifidunauvesanslinumuiildldiandes feiina
Tsdulutuil 1 uns1au a.a. 2002 dswalifi3ondosdaduuismenitudsndninansaloa
ndnweldtunansznudesdalanuiaranvuiafansludinglngs iesnduanthdaam

1% cormn

wWasulUldanslinnumnuivinaindes asusingluad Archer Daniels v. Mexico
Prodlucts v. Mexico'™ wag Cargill v. Mexico'® ognslsia Wefiansandeiiaasslunfagnuin
din@lnldladsduldumsnisdanaamemanaduavnin Wnedindlnlivswasdedafiotng
1 dy a kL o Aa [ = U a
nssbunsandnstunBiluninsnisneulanisvindniusnsdl NAFTA vesansgeiusna

lasnnansgansnidrinnisdseaniinanindnludndnludansgoinsniluginian

192 chttpsy//investmentpolicy.unctad.ore/> Auduile 31 NYWAIAN 2566.

195 chttps://investmentpolicy.unctad.org/investment-dispute-settlement> duduidie 31 NOWAIAN 2566.
104 Archer Daniels Midland Company and Tate & Lyle Ingredients Americas, Inc. v. The United Mexican
States, ICSID Case No. ARB (AF)/04/5.
195 Corn Products International, Inc. v. United Mexican States, ICSID Case No. ARB (AF)/04/1.

106 Cargill, Incorporated v. United Mexican States, ICSID Case No. ARB(AF)/05/2.


https://investmentpolicy.unctad.org/
https://investmentpolicy.unctad.org/investment-dispute-settlement

54 : 2 ({lguneu 2568) 281

108 FaunNen709

funsansgeniEniunsnsmudiinNnweLAluYIT A 2003-2005 BUARTUAEE

Aaunt'’’ wazdndeanwinuiefavefnvluaf Canadian Cattlemen v. USA.

AINN1IATIINULTE Bovine Spongiform Encephalopathy (BSE) M’%m%a%ﬁﬂﬁgé’awa%m
Uszinauauinn'” og1alshd auzeugilagainisdaduitaulifivasiunalunisiansan
aRsana esnndefinmidnvasfudefinmmenisiifeafutedrinnisingi ua
Aseniedlilatinisamule q anglufuuauvesansgalisn'®
foasufandnaonadesiuauirnmsiesueilineddefinmnsamuiifeades
fulAsMIeuAMAMLazANIUaaRfgvate Mg nsrUIumMITsiutoinmseninaseing
agalunenisiae™ agalsid danudululdinensaziidefinivnisamuludnvauzdaing
Antuldluowian Wy nsdimsdsduldaanuunineiesiuueanssedduneiifAnuined
watdumseiiuiusnsdlnudyainisamu Tnglanizeg1sdaninsgiu FET wagnisiiufu

y5alyitt?

W303189UYNIIVTINAREILar I vendndasdissadmsunngineflendndln
Juafouglanainisnieliauddyey) USMCA (US-Mexico-Canada Free Trade Agreement)
deldudanasnsveadindlnfiddulud a.a 2020 Auilitinsliinigu dagasdmiudin
visogunmdulefoonuuusniiiefgeliianuslnandndasifngn's

fausituauietagtuardilifinefinfoyanlanainsauausdyyinisasmud
\RendosiuanuveufeausdygveanasmsvesigiununinuasamnuUaenfieveio1ms
wefny uwanldldidTdiusuveanguuienisamussninasenavsliaunsaseuiman
numnefiieatesayinsziundsunnddnaluaitoinindu 1 Has Tnaenizesnads
fivelulssduiidanuiotdestuauninves ssrsuduiniinnisasmuiifidesiu
asweilvsendnfamifiinadesogunm

vail wiazifuidnladunsimluissuunguuienisaamussninaseinaidueg

Y
a

Tuttuldeausundnngruneindieanuiinayniuvesmdvnvesrageugtanainistuad

197 Corn Products International, Inc. v. United Mexican States, ICSID Case No. ARB (AF)/04/1, Decision on
Responsibility, 15 January 2008, paras 1-6.

198 The Canadian Cattlemen for Fair Trade v. United States of America, UNCITRAL, Award on Jurisdiction,
28 January 2008.

199 {9814 para 3.

10 | Gadng para 169.

111 Kelly Garton, Anne Marie Thow, and Boyd Swinburn (1839330 85) 8; Margherita Melillo (1330530 84) 726.

12 Andrew D. Mitchell and Paula O’Brien (1849530 20) 682-697.

13 Nora Mardirossian and Lise Johnson, ‘Children’s Cereal Company v. Mexico & the Corporate Use of
Investor-State Dispute Settlement to Influence Policymaking” (Columbia Center for Sustainable Investment,
30 November 2021) <https://ccsi.columbia.edu/news/childrens-cereal-company-v-mexico-corporate-use-investor-
state-dispute-settlement-influence> duduile 31 WEWNIAN 2566.

" e 1 @eesn 119-121.


https://ccsi.columbia.edu/news/childrens-cereal-company-v-mexico-corporate-use-investor-state-dispute-settlement-influence
https://ccsi.columbia.edu/news/childrens-cereal-company-v-mexico-corporate-use-investor-state-dispute-settlement-influence

282 AL N3EsURAEnNS

15 (precedent %38 stare decicis'®) 8g19l5ia IUVINUQ‘J@WU’J'W‘EJJU@]J&LLG]IGLiN‘Ua’]EJ

Aoy 9
nAsTui 1990 Wuduan ﬂmuaumﬂmma1m':tmuimulﬂmqmmwmiumau 7 Usgnau
nsbimanalunsitiadeanvenu Fudunamannsiciaeiisuueestudes o uway

garuiinagnandiaddunslunineu q Weatiuayudendniswesmuotiane '’ dewaly

wdiravesnmzeyylanaMstiaudenandesiuuiniy Gurisprudence constante)'™®
Tudnuarfmauaildsunseeusulumivnatuieundgninnldaivayuanufiures
anszaunylanarnisluainds vieanunsalduinlifuiesiesfuaunseismduialuad
so q wdndulUlumadeaiuls udarldlafan mdsdulvresiindumiiouiuiniu
nsfnwddneluadiney q Aeureunlanamsldfinsanfeavariluneanden
Fafeudrfysenisvhanudilalssiuiid fusensitasedefnnluiuesdeatuio
Aatuluswnan itousglovidonisléduuumislunisimuaulouts nseenuuy uas
msdadulfunnsmsiiiequamuesmiisnusy Weananudeafiunasnisdnanalsiveu
fenuiensamuIEiteUssne feazdmadeuunliunisilenfivestinamu uazdaudy
Uselomflundvaamsasswioumeundngunazdeyaiiddnfarmiilewmdsundondmsy
maredaifioaniatumendmniiinasnsinaldtiuuds venaint mngfdiuduiud
WUININITNATUNAR lu"jwzLﬂﬂué’;umaqmi%ﬁfmﬂ’ﬂwmuwé’ﬂgmﬁawé’ﬂﬂamﬂsJﬁ
avayylanainsiandiuldlignies Aansafieginndiansainiuiligndeadiananle
othafwmuaska Werdndulilmuasunanfniulunidu q fewiiatuluewian
aroyalananIamaLs Ay Insamuitnlefunisnanieded Beudiuindund
dAguazirazidulssloviaanisianudilandnnguunanisaimussninalszine
waznszuuinnsaneyylagainsiiieidestuiinsnisvessgiiequat nuesUsz vy
FereliAnanudemesotnamy uazinisfinsarludueougilagainsiuinasnsvesss
JumsdiluunesnisAuases FET wazanasgiunisiudunisll Ussnausiand Methanex
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9 James Crawford, Brownlie’s Principles of International Law (8 ed, Oxford University Press, 2012) 71.

116 L‘f]um@mﬂgwmwmmaxﬁuﬁqﬁmmmwdw “to stand by things decided” #1819138n31 “Wdn precedent”
‘TiﬂﬁalﬁLﬁﬂNaVl’mﬂg]Mmﬂ’h “a court must follow earlier judicial decisions when the same points arise again in
litigation” @ Black’s Law Dictionary.

17 Robert C. Chen, ‘Precedent and Dialogue in Investment Treaty Arbitration’ (2019) 60(1) Harvard
International Law Journal 47, 48.

18 L‘flunW@mﬂgﬁmammazau%\‘iﬁmmmma’i’l “a court should give great weight to a rule of law that is
accepted and applied in a long line of cases, and should not overrule or modify its own decisions unless
clear error is shown and injustice will arise from continuation of a particular rule of law.” Fafldnwaesain
n3€ivea stare decicis AsIWEN Jjurisprudence constante “does not command strict adherence to a legal principle
applied on one occasion in the past.” § Black’s Law Dictionary.



54 : 2 ({lguneu 2568) 283

v. USAM Chemtura v. Canada'® way Philip Morris v. Uruguay'?! Tnestsanuamiang
fusziiufinmddnyinnnsnsvesigifimmduinasmsiaumgausa (reasonable) 113kl
Sudwmalitinnuinufesinnsaninnnsnisvesisioonunduluifiousslomiasisuy e
$gnandrevidelal avanunsauidymeanuidesiorvide a1z danansynusiequaindseuvy
livdely saudadumnsnisiiduszansnnnazlddndusunaidonefiiAntuasmield
Fermnouresfanvanil é’aué'?aasuiuumiﬁqaﬁwé'ﬂgmmﬁwmmam%ﬁ%’gﬁmﬂﬁi’ﬁﬂugm
Tunsiarsanivuauleuiewasdsdulduinsniseng 9 13glansevilulaesindngiunse
oyamainermansfivangansesiu uarldhunsfinnsansufmsfaiutharuiomie
PadeiAertowing q egeiifanszriudmioll'?
nsfiansameundnguinsedoyansinemansiliussnounsindulovessy
Tun1sesnunsnisang q Wudseiduddyusenisniefiidemasienisfiansuiaiuveu
fengmneMsas LI TEMAvsmIsLiieguAnAing1 ddaeiily Sgaziduried
fn1sglunnsiigadinnasnismanguanevesmuduluiieusslevdansisuy (@vnmaes
Uszanan) lnouiass finalddsfudunsily ildidenuiid wazdidunisoenuasdaduly
wasnslagrey mamdn police powers Fatfunsthiaueneumndng uyaInemansiioiy
BeUinaunasdsgunmaziamnudidydensigaiie 1) mnuduiudszrinatedodesdsy
ABIN1IINAUAUALATTUATIEADAYNINYBIUTEVI¥Y 2) NTEUIUNTIUNITHAIUIMTON VLA
sULUVTReIATNIS 3) Msfiansaievivesuinsnisfinga Tasanigludseidudiu
UsgAvBnnwesnnsnisiiannsaduldldudazdaidon uay 4) mahuuwanudaiinan
nszvaumsiasandananlUldliAnsadunydlumeaUjia'?

119 Methanex Corporation v. United States of America, UNCITRAL, Final Award on Jurisdiction and Merits,
3 August 2005. (“Methanex v. U.S.A.”).

120 Chemtura Corporation v. Government of Canada, UNCITRAL, Award, 2 August 2010. (“Chemtura v.
Canada”).

121 Philip Morris Brands Sarl, Philip Morris Products S.A. and Abal Hermanos S.A. v. Oriental Republic of
Uruguay, ICSID Case No. ARB/10/7, Award, 8 July 2016. (“Philip Morris v. Uruguay”).

122 Q’L%ﬂul@fﬁﬁﬂﬁﬁ?ﬂuaﬁLﬂﬁwﬁﬂﬁ Methanex v. USA. a# Chemtura v. Canada waza@ Philip Morris v.
Uruguay Tasasidenluanuddedes “Hansenuresnunnasnsnnas ; Anwinsalnisseiudeninmseninadnamu
wardgiefunsamuinuemauasaioshy” uiiosededfadunnusnvesunautul Fdldldiudem
Tududnaranldliluumanudie mngeudosmsinueiiaslunesandon aunsogldanuni 5 veumide
atufiu.

12> Tania Voon, ‘Evidentiary Challenges for Public Health Regulation in International Trade and Investment
Law’ (2015) 18(4) Journal of International Economic Law 795, 805.
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124 valentina Vadi, Public Health in International Investment Law and Arbitration (Routledge, 2013) 28.

125 | figdn 39-42.

1% @ Matthew Hodgson, Yarik Kryvoi, and Daniel Hreka, ‘2021 Empirical Study: Costs, Damages and
Duration in Investor-State Arbitration” (BICL & Allen & Overy, 2021) <https://www.biicl.org/documents/136
isds-costs-damages-duration.pdf> ﬁuﬁutﬁa 23 manAu 2566; Matthew Hodgson, Lucia Raimanova, and Daniel
Hrcka, 2022 Empirical Study: Costs, Damages and Duration in Investor-State Arbitration in the CEE Region’

(Allen & Overy, 2022) <https://www.allenovery.com/global/-/media/allenovery/2 documents/news_and_
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127 Amandine Garde and Jure Zrili¢ (198330 59) 668; Benjamin Hawkins and Chris Holden, ‘A Corporate
Veto on Health Policy? Global Constitutionalism and Investor-State Dispute Settlement’ (2016) 41(5) Journal
of Health Politics, Policy and Law 969, 979; Carolina Moehlecke, ‘The Chilling Effect of International
Investment Disputes: Limited Challenges to State Sovereignty’ (2020) 64 International Studies Quarterly 1, 3.

128 Kelly Garton, Anne Marie Thow, and Boyd Swinburn (1849530 85) 16; Penelope Milsom and others
(W993598 56) 2-3; Eric Crosbie and others, ‘Advancing Progressive Health Policy to Reduce NCDs Amidst
International Commercial Opposition: Tobacco Standardised Packaging in Australia’ (2018) 13(12) Global Public
Health 1753, 1754; Jane Kelsey, ‘Regulatory Chill: Learnings from New Zealand’s Plain Packaging Tobacco
Law’ (2017) 17(2) Queensland University of Technology Law Review 21, 23; Kyla Tienhaara, ‘Regulatory Chill
and the Threat of Arbitration: A View from Political Science’ in Evolution in Investment Treaty Law and
Arbitration 606 (Chester Brown & Kate Miles eds, Oxford University Press, 2011) 610.
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129 9 Alec Stone Sweet and Jud Mathews, ‘Proportionality Balancing and Global Constitutionalism’ (2008)
47 Columbia Journal of Transnational Law 72, 84-87.
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9210 W. Michael Reisman (1899550 32) 146-147; 81U13 FaraRany (1 B90390 2) 199-200.

B W. Michael Reisman, ‘Negotiating Investment Treaties: Mechanisms for Anticipating and Controlling
Textual Drift’ (Yale Law & Economics Research Paper No. 546, 2016) 1 <https://papers.ssrn.com/sol3/papers.
cfm?abstract_id=2789796##> duduidle 23 AAAU 2566.

132 @79819 NAFTA art 1131; CPTPP art 27.2(2)(f); EUSIPA art 4.1(4)(f); EUVIPA art 4.1(4)(c).
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135 W. Michael Reisman (1338550 131) 5-6.

3% Penelope Milsom and others (1349350 56) 13.

135 Chiara Giorgetti, ‘Health and International Investment Law’ in Research Handbook on Global Health
Law 164 (Gian Luca Burci & Brigit Toebes eds, Edward Elgar, 2018) 177-179; Bryan Mercurio, ‘International
Investment Agreements and Public Health: Neutralizing a Threat Through Treaty Drafting’ (2014) 92(7) Bulletin
of the World Health Organization 520; Andrew D. Mitchell and Paula O’Brien, ‘New Directions in Trade and
Investment Agreements for Public Health: The Case of Alcohol Labelling’ (2020) 21(2) Melbourne Journal of
International Law 403.
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