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Abstract

This article seeks to re-examine Yaniv Roznai’s famous theory of ‘unconstitutional
constitutional amendments’ as a legal-theoretical framework for determining
constitutional provisions that should be amended (‘the legal-theoretical framework’).
Central to this framework is the idea of ‘modified constitutional escalator’ which
suggests that the more a constitutional provision hinders the inclusive and equitable

expression of constituent power by the people—regardless of social status or
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generation—the more it should be amended. Conversely, any change to a constitutional
provision that aims to facilitate the ability of people from all parts of society and
generations to express their primary constituent power should be regarded as a proper
constitutional amendment. The authors argue that the effectiveness of the legal-
theoretical framework is contingent on three assumptions: the assumption on
constitutional perfection, the monist constituent power assumption, and the active
citizenry assumption. In this article, we aim to assess the capacity and limitations
pertaining to the legal-theoretical framework through the lens of three new
democracies—Taiwan, Malaysia, and Thailand—that experienced, or are still experiencing,
a culture of authoritarianism that challenges these assumptions. The Taiwanese
experience represents the context in which the legal-theoretical framework effectively
applies. However, it simultaneously challenges the monist constituent power
assumption, which regards constituent power as a force that exists independently,
without needing to be justified. The Malaysian case, in contrast, represents the context
in which the application of the legal-rational framework would have an adverse effect
on the framework itself. Finally, the Thai experience lies 'in-between' the Taiwanese

and Malaysian contexts, as it is a setting in which the legal-theoretical framework can

partially apply.

Keywords: the legal-theoretical framework, the modified constitutional escalator,
Yaniv Roznai, constituent power, the principle of amendability of the

constitution
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! E.g., Donald S Lutz, ‘Towards a Theory of Constitutional Amendment’ (1994) 88 The American
Political Science Review 355; Richard Albert, Constitutional Amendments: Making, Breaking, and Changing
Constitutions (Oxford University Press 2019); Bui Ngoc Son and Mara Malagodi (eds) Asian Comparative
Constitutional Law, Volume 2: Constitutional Amendment (Hart 2024); Yaniv Roznai, Unconstitutional
Constitutional Amendments: The Limits of Amendment Powers (Oxford University Press 2017) chs 1-2, 4-5.

2 E.g., Richard Albert, ‘The Expressive Function of Constitutional Amendment Rules’ (2013) 59 McGill
Law Journal 227, 233-234; Rosalind Dixon, ‘Constitutional amendment rules: a comparative perspective’ in Tom
Ginsburg and Rosalind Dixon (eds) Comparative Constitutional Law (Edward Elgar 2011) 96; Zachary Elkins,
Tom Ginsburg, and James Melton, The Endurance of National Constitutions (Cambridge University Press 2012) 3-5.

® E.g,, Anna Fruhstorfer, ‘Referendums and Autocratization: Explaining Constitutional Referendums in
the Post-Soviet Space’ in Richard Albert and Richard Stacey (eds) The Limits and Legitimacy of
Referendums (Oxford University Press 2022) 173; David Landau and Rosalind Dixon, ‘Tiered Constitutional
Design’ (2018) 86 The George Washington Law Review 438, 455-460; Ran Hirschl, Constitutional Theocracy
(Harvard University Press 2010) 79.
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4 Rosalind Dixon and Adrienne Stone, ‘Constitutional Amendment and Political Constitutionalism’ in
David Dyzenhaus and Malcolm Thorburn (eds) Philosophical Foundations of Constitutional Law (Oxford
University Press 2016) 98.

> Cf Lon L Fuller, The Morality of Law (2nd edn, Yale University Press 1964) 39.

¢ dwmsuiennvesusunuseursulaglni g Tom Ginsburg, Judicial Review in New Democracies:

Constitutional Courts in Asian Cases (Cambridge University Press 2003).
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" Jaclyn L. Neo, ‘A Contextual Approach to Unconstitutional Constitutional Amendments: Judicial
Power and the Basic Structure Doctrine in Malaysia’ (2020) 15 Asian Journal of Comparative Law 69, 73-74.

8 Yaniv Roznai, ‘The Boundaries of Constituent Authority” (2021) 52 Connecticut Law Review 1381,
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® Lfiadns 1386.

1% Yaniv Roznai, Unconstitutional Constitutional Amendments: The Limits of Amendment Powers
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and Alkmene Fotiadou (eds) The Foundations and Tradiitions of Constitutional Amendment (Hart 2017) 26-32.

12 Yaniv Roznai, ‘Necrocracy or Democracy? Assessing Objections to Constitutional Unamendability” in
Richard Albert and Bertil Emrah Oder (eds) An Unamendable Constitution?: Unamendability in Constitutional
Democracies (Springer 2018) 30.

3 Yaniv Roznai, Unconstitutional Constitutional Amendments: The Limits of Amendment Powers
(899550 1) 105.

4 Yaniv Roznai, ‘Necrocracy or Democracy? Assessing Objections to Constitutional Unamendability’
(99550 12) 30.

5 Yaniv Roznai, Unconstitutional Constitutional Amendments: The Limits of Amendment Powers
(199350 1) 162, 175.

16 Bui Ngoc Son, ‘The National Assembly of Vietnam’ in Po Jen Yap and Rehan Abeyratne (eds)

Routledge Handbook of Asian Parliaments (Routledge 2023) 407.
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2 David S. Law and Ryan Whalen, ‘Constitutional Amendment vs constitutional replacement: an
empirical comparison’ in Xenophon Contiades and Alkmene Fotiadou (eds) Routledge Handbook of
Comparative Constitutional Change (Routledge 2021) 76-78; Richard Albert, Constitutional Amendments:
Making, Breaking, and Changing Constitutions (\%49538 1); David Landau and Rosalind Dixon, ‘Tiered
Constitutional Design’ (130538 3).
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a 9 Alexander Hudson, The Veil of Participation: Citizens and Political Parties in Constitution-Making
Processes (Cambridge University Press 2021) 28.

22 Yaniv Roznai, ‘Amendment Power, Constituent Power, and Popular Sovereignty: Linking Unamendability
and Amendment Procedures’ (1848550 11) 27.

2 |figdne 28-31.

2 {9809 27: wunAndnwuriansoisulAssl @R uiauz U Joel Colon-Rios, ‘The Legitimacy of the
Juridical: Constituent Power, Democracy, and the Limits of Constitutional Reform’ (2010) 48 Osgoode Hall
Law Journal 199, 200-202.

% Richard Albert, ‘Constitutional Handcuffs’ (2010) 42 Arizona State Law Journal 663, 676.

% Michael W. McConnell, ‘Textualism and the Dead Hand of the Past’ (1998) 66 The George
Washington Law Review 1127, 1127-1128.

2" Richard Albert, ‘Constitutional Handcuffs’ (1¥9@530 25) 702-714; John Hart Ely, Democracy and
Distrust: A Theory of Judicial Review (Harvard University Press 1980) 11.
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2 Yaniv Roznai, Unconstitutional Constitutional Amendments: The Limits of Amendment Powers
(Wa9330 1) 131

2 gradefudaniwlneann Wunes duanasaies, Tusenuunedgsssuyganusyyivw’ (The 101.World,
25 fluAn 2563) <https://www.the101.world/constitutional-moment/> dududle 3 Tquneu 2567.

%0 Yaniv Roznai, ‘Amendment Power, Constituent Power, and Popular Sovereignty: Linking Unamendability
and Amendment Procedures’ (1849550 11) 31.


https://www.the101.world/constitutional-moment/
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1 Yaniv Roznai, Unconstitutional Constitutional Amendments: The Limits of Amendment Powers
(WB99550 1) 162-175.

2 |figdne 159-162.

» 9 Serge Berstein, The Republic of de Gaulle 1958-1969 (Peter Morris (tr), Cambridge University Press
1993) 71.

3 ﬁﬁ%%’u@l’ﬁum%’gﬁﬁmgﬁgﬂlmﬂﬁﬂLﬂa 9 <https://www.conseil-constitutionnel.fr/sites/default/files/as/
root/bank_mm/anglais/constiution_anglais_oct2009.pdf>.

* gusznau FIun Saviiaiug uay Yy Faonas, ‘unedlvsidenisnszimissguialulssmelng : Anw
iulseiRmansngranesgsssuya’ (39330 17) 179-185.

36 Decision 62-20 DC - 06 novembre 1962, para 2; Richard Albert, Constitutional Amendments: Making,
Breaking, and Changing Constitutions ({49330 1) 23.

*" Yaniv Roznai, Unconstitutional Constitutional Amendments: The Limits of Amendment Powers
(Be330 1) 159.
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%8 Gary Jeffrey Jacobsohn and Yaniv Roznai, Constitutional Revolution (Yale University Press 2020) 248,

% Sergio Verdugo, ‘Is it time to abandon the theory of constituent power?’ (2023) 21 International Journal of
Constitutional Law 14, 23.

a0 9 Yaniv Roznai, ‘“The Boundaries of Constituent Authority’ (99550 8) 1405.

' Jack Donnelly, Universal human rights in theory and practice (2nd edn, Cornell University Press
2003) 8; Robert Lasenson, ‘In Defense of a Hobbesian Conception of Law’ in Joseph Raz (ed) Authority (New
York University Press 1990) 35.

42 % Tullio Scovazzi, ‘The Prohibition of Torture and State of Necessity’ in Andrea Carcano and Tullio Scovazzi
(eds) Upholding the Prohibition of Torture: The Contribution of the European Court of Human Rights (Brill 2023) 278.

% Yaniv Roznai, Unconstitutional Constitutional Amendments: The Limits of Amendment Powers
(899550 1) 169-170.

“ \figne 162-164.
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45 9 George Duke, ‘Can the people exercise constituent power?’ (2023) 21 International Journal of
Constitutional Law 798, 807-810.

a6 9 ﬂiﬁ%mﬁau@%ﬁ David E Landau, Rosalind Dixon, and Yaniv Roznai, ‘From an unconstitutional
constitutional amendment to an unconstitutional constitution? Lessons from Honduras’ (2019) 8 Global
Constitutionalism 40, 49-50.

" Yaniv Roznai, ‘The Boundaries of Constituent Authority’ (148330 8) 1405.

| fadns 1406; Carl Schmitt, The Concept of the Political (The University of Chicago Press 2007) 27-28.
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% Gary Jeffrey Jacobsohn, Constitutional Identity (Harvard University Press 2020) 145.

50" Adrienne Stone, ‘Unconstitutional Constitutional Amendments: Between Contradiction and Necessity’
(2018) Melbourne Legal Studies Research Paper Series No. 7865, 5; Nicholas Aroney, George Duke, and Stephen
Tierney, ‘A theory of plural constituent power for federal systems’ (2024) 13 Global Constitutionalism 591, 599.

! Ratna Rueban Balasubramaniam, ‘Constitutional Statecraft in Malaysian Courts: A Naive ‘Schmittian’

Misappropriation’ (2022) 17 Asian Journal of Comparative Law 106, 110.
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2 padan] tivseiug, ‘a3emanidinusde : seuinednndid fu mnmdusiesiifiswd’ (2557) 14 1sans
AavzAans 85, 90.

3 Allen Wood, ‘End in Itself and Dignity’ in Yasushi Kato and Gerhard Schénrich (eds) Kant’s Concept
of Dignity (De Gruyter 2020) 214; George Duke, ‘Can the people exercise constituent power?” (1399530 45)
810, 816.

4 Richard Albert, ‘Constitutional Handcuffs’ (1398558 25) 676; Donald S Lutz, ‘Towards a Theory of
Constitutional Amendment’ (198330 1) 356.

% 3wt dagiiaiug, nguinsudluiuiusysssuygiliveudiesgossuygyeendv sevlu Funsdinw
lusnaidy Sulailide uaslne (1Bse3sa 11) 12; {illleuedeiiouarin “Wmﬁm?iuﬁ” 210 13UNT AsNa¥uANg,
‘mMaasuauaudnvaswaileshuivesidoulasmatamanuuulansia’ (2566) 51 1sansagmans 1, 3; Lucia
Rubinelli, Constituent Power: A History (Cambridge University Press 2020) 131.

%6 Oran Doyle, ‘Populist constitutionalism and constituent power’ (2019) 20 German Law Journal 161,
178; Yaniv Roznai, Unconstitutional Constitutional Amendments: The Limits of Amendment Powers (1849558 1)
162-164.

" Hans Kelsen, Pure Theory of Law (Max Knight (tr), Lawbook Exchange 2005) 1 ,85; Ran Hirschl, ‘From
comparative constitutional law to comparative constitutional Studies’ (2013) 11 International Journal of

Constitutional Law 1, 2.
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