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Abstract

One of the most important problems, having been discussed in Thai society for
five years, is the problem of whether people in Thailand are entitled to criticize the
monarchy. Criticizing the monarchy is provided as an offense, lese-majesté, in section
112 of the Criminal Code of Thailand; however, this section has neither justification nor
excuse clauses provided in particular, as stated in the part providing sections regarding
defamation offenses related to ordinary people. Legally essentially, the problem is that
whether, in the Thai legal system, the court is eligible to employ section 329, justification
of the general defamation charge with criticism in good faith, and section 330, excuse
of the general defamation charge with criticism by raising a fact for the sake of the
public, by analogy to acquit the defendant charged with section 112 of the Criminal
Code or not. Concerning this problem, Thai jurists are divided in their opinion. When
analyzing this problem with the analogy legal framework laid out by Somyot Chueathai,
viz., considering whether the considered section is either a general principle or an
exception contemplating rationale for and against analogy and considering essence of
the considered provision, the author finds that the core of the problem involving
analogizing section 329 and section 330 of the Criminal Code to section 112 is the
problem whether the inviolable status of the king stated in section 6 of the Constitution
of Thailand prohibits Thai courts from applying section 329 or section 330 to the case
the defendant charged with section 112. In order to answer the above question
distinctively, finding spirit or objective of section 329 and section 330 of the Criminal
Code by doing research on jurisprudence, legal history, comparative legal studies between
Thailand and relevant democratic states, socio-legal studies, Buddhist legal investigation
and philosophical approaches and consider all of these aspects of the targeted law and
its spirit comprehensively all together is necessary to clarify the point-of whether these
provisions are intended to apply in the case where the defendant is charged with
section 112 or not and to what extent, and how Thai courts apply those sections in
accordance with constitutional legal principles, especially the Principle of Proportionality.
By reviewing scholarships regarding the issue, the author finds that understanding of the
Thai society and attitude of Thai people towards the monarchy and current criticism of
it is key, and that the Thai academic field really lacks comprehensive social studies on
the relevant issues which can validly reflect notions and beliefs of all Thai people as a

whole in the present age. If Thai judges consider the above issues regarding whether to
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apply section 329 or 330 by analogy elaborately when adjudicating related cases, and
do not hastily proceed the trial and issue rulings with bias, legal reasoning in their orders
or judgment will be widely accepted by public and will further strengthen public trust
in the institution of the Court of Justice.

Keywords: lese-majesté law, justification, criticism in good faith, excuse, criticism for
the sake of the public, analogy, inviolability of the king
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