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Abstract

This article examines the problems regarding the right to submit a petition to
the Constitutional Court to consider acts that violate rights and liberties guaranteed by
the Constitution and other relevant legal provisions. Fundamentally problematic to
constitutional justice is the fact that Section 213 of constitution provides the right to
petition with no conditions but the Organic Act on Procedures of the Constitutional
Court provides additional conditions and procedures, excluding and screening
petitions through the Ombudsman. Thus, this research article compares the systems of
constitutional complaint in other jurisdictions, i.e. the Federal Republic of Germany,
Republic of Austria, the Republic of Korea and the Republic of South Africa.

The analysis found that each system of the right to submit a petition to the
Constitutional Court for acts that violate rights and liberties still has the following
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problems: the constitutional court’s case overload, determination objects and conditions
for the exercise this right, creating supporting systems for the ease of access to the right,
as well as the problems of the judicial system in terms of both the structure and
procedures of the Constitutional Court. This article proposes to enhance the public
recognition of this right as well as to improve the laws on the structure and procedures
of the Constitutional Court support the ease of access to the right by opening more
pathways through organs provided in Chapter 12 Independent Organ and Chapter 13
State Attorney Organ of the Constitution.

Keywords: constitutional court, constitutional rights, constitutional complaint,

comparative constitutional law
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! Federal Constitutional Court, ‘What is a constitutional complaint?’ (no publication date) <https://www.
bundesverfassungsgericht.de/EN/ConstitutionalComplaint/WhatlsAConstitutional Complaint/whatisaconstituti
onalcomplaint_nodehtml> uduiile 25 Famay 2567. 1135eenndnne3gsssuyey Ao n1sAuasaanaiias
Tfasnsndnedviiiugusossld Tneyaraasnsadusiomnimesgossuyaitednaionansshlunsléiunaumau
(Public Authority) fiaziin (Violated) Giaaw%%uﬁugmﬁaﬁm%ﬁwhLﬁﬂmﬁ’uﬁﬁmiﬁﬁlﬂu%’gﬁsswm AN 20 (4),
33, 38, 101, 103, 104 ¥03355731YaY %aﬁluwﬁ’zyzjﬁ 11937 Art. 93 (1) 8uN1R51 da Fan13nszvinunseeAnTIaany
TumsunasesUsene fie asdnsdedavydd osinstheuims uavesinstenainis awnsagnisudsld (Challenge
Acts of all three branches of government - the legislative, the executive and the judicial branch - can be
challenged).

2 The Constitutional Court of the Republic of Korea, ‘Thirty Years of the Constitutional Court of Korea’ 99
<https://english.ccourt.go.kr/common/files/Download.do?cfldx=CF00001155&cfGroup=COMMON&cfRename
=30c4d9808ed7-4b6c-ab14-5faa68e63b9b.pdf> Auduiiie 5 wardnieu 2567. Imaﬁmmwﬁmﬁﬁﬁmﬁgﬁﬁw@
"Lé’ﬁzyiﬁaL%"aqmiﬁ'uﬁﬁamﬂ‘ﬁﬁmﬁgﬁssuymLﬁawﬁﬁms@mmﬁm%msgﬂazl,ﬁm?m%ﬁlﬂugﬂﬁﬁm %ﬂuﬂﬂﬁmﬁm
fudndomnimedgssmyaiodudenmidunsnssdu (Triggering) Wiismsnsaaaoumsliswnanamslumsnsiaaey
MeUTIB3geTIIYesngyane Sudusuuuuvesdomndffdnuazions (unique) vesansnsasENA.
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% Gerhart Holzinger, ‘Constitutional Jurisdiction in a Democracy Governed by the Rule of Law’
(Constitution Court Austria, 2 October 2017) 8-9 <https://www.vfgh.gv.at/downloads/171002 Holzinger
Constitutional_Day EN.pdf.> duduiile 24 Aamnau 2567. Usgsumaigessuyey ana1idn uwlimasgsssuyey
asnsusgosaioanduanduiifinududassifigalulanlusuyssiiulumesgsssuyguasd adusuuy
Elum3ﬂ'aéﬁy’ama%’gﬁﬁmgzymawmwizmﬂiunm(ﬂ'am WANTSUHYENEULIAAYBINITAIUANAIILTBUAILSTOTTUYEY
Tundunvesusenaing 9 Idasvioulvidfiuin runavesmasgsssuyamsisasgeeamseideiSouiisuudifandin
(limnited) ImaLﬂmz%’gﬁﬁm&mﬁy’&Lwiaﬁmuﬁnﬂaﬁ;ﬁuﬁﬂﬂﬁﬁmiﬁﬁmﬁamﬂ“ﬁmﬂ%’gﬁﬁwm (constitutional complaint)
Adudwioffimnyesady %alaﬂéi’mﬁ'auLLﬂaa"LﬂﬁUéu’aLwiﬂWsﬂwsw‘ums?juﬁﬁawammaﬁa«jmmLﬁammaau
ANuYeUMesssuygu el 2015.

* Constitution Court of South Africa, ‘History of the Court’ (no publication date) <https.//www.
concourt.org.za/index.php/about-us/history> dufuiile 6 §urau 2567. LLmﬁmL’%@n%m%ﬁugmmaqwmﬁm (Bill
of Rights) iusngiiuienansvesnguindeulyamianisidies (African Nation Congress : ANC) fukausid 1920 uag
npUnsLEsnIn A, 1955 GﬁqﬁmwajLLmﬁmﬁ%ﬁaqﬁmﬁﬁmﬁmﬁw%ﬁugwummﬁlsﬁqL{JuLLmﬁmﬁlﬁ%’umﬁaﬂuayumn
tndunisuazgfinine ualdhlugmanuiiin esdnslaasiBugyiminitediu Sadinnsussguefuselud 1991
TagAnzns31N13FLIgsTIYResAn (Constitutional Committee of the ANC) fiilugniseonsusiniuiiazlid
aaﬁﬂﬂugﬂquluﬁﬂwmziau%mimﬂ“ﬂMumiﬁﬁma%ﬁaswmﬁmﬁugﬂLLUUﬂuaamqqisﬂmwuﬂimsuanawwuﬁ
asuspwesuiazansafinsanaflnenisiiniamalagase (Direct Access) Insmstud3aauaznisavissal.

5 susn fagn uazasans 23sves, ‘nalniteilugmnuiniissnudmned 16 veatmanensiam
8198 sTuvesanUssrvd : m3nwileuulsinalnaagsssuygbidudunslulunsduasesdnsuaziainiw
ANHLININYBIES1TRSERENENE’ (2565) 2 1sanstificans unIne dusssumans 314, 340-341.
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6 U393 Awnziud, ‘nsliavBmnemanesypradsgnasindvduieiaininmusgsssuyasns 28 lunsdil
mafifinnunisiigaudr’ (nenunanifoaussodinnumaigsssugey 2551) 69-96.

" Georg Vanberg, ‘Constitutional Courts in Comparative Perspective: A Theoretical Assessment’ (2015)
Annual Review of Political Science 18, 167-185 <https://doi.org/10.1146/annurev-polisci-040113-161150>
duduidle 15 fuanau 2567.

8 Lech Jamréz, ‘The Right to Constitutional Complaint in Poland’ (no publication date) 143
<https://repozytorium.uwb.edu.pV/jspui/bitstream/11320/13671/1/L_Jamroz_The right to_constitutional co
mplaint_in_Poland.pdf> duduidle 15 Suau 2567,

% Venice Commission, The Limits of Constitutional Review of Ordinary Court’s Decision in Constitutional
Complaint Proceedings, 3 <https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL -
JU(2005)061-e> Fuduiile 28 ganeu 2567.
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1 ma%ﬁﬁﬁmumfaaamﬁuﬁ'mmim%’gwasuﬁlﬁma?ﬁaﬁﬂuﬂszLﬁuﬁL?fsnﬁ“uﬂ’ﬁ%@mﬂ‘ﬁm'ama%’gﬁsiwzgﬁ
Tud3taded 33, 247(258) Tasldlidadaunnin ﬂiwmumiﬁaﬂa'nL{JuﬂiumumﬂummﬁlmLgmaﬂumaﬂgmma
Tunsdifivmwvesypnaiisines1ualy auLﬂumﬂwawﬁl,muﬂﬂawﬂﬂmﬁwﬂﬁam%ﬂ‘uuﬂm'smﬂlm wiARtadudana
voeaigssinyyllaidadeliegadaiaui msfaaesiiianuduitusdotuethils asdesliinisiauludes
fana1sell LLaJLum’Jmawaamasgﬁsswmw 45, 63(67) masgossuyaldlimnumnefitanuisiunsisves
ns¥omndsomasgssuyain msfalumsduasesaniuasainind masgossuyafldsunssdindranideiiien
ﬂizﬁmﬁammﬁ@iama%’gﬁssmgmﬂfu ma%gﬁiswig%%“uFéaﬂifﬁmmﬂﬁﬁaLﬁawﬁfgzﬁﬁsuaﬂﬂgwmaﬁgﬂﬂdné’ﬁm
azLﬁmﬁw%ﬁv’u%ﬁaqL“T;Ju“umﬁiyﬁjﬁﬁ%’maﬂﬁwﬁwamﬂﬂaﬁw nsazdinansvesyaranuigsssyggomduioulves
ms¥emndsemasgsssuyalunnnsd msdesndsemaigsssuyalunsdiifuiiomnisliudainfinmsldundayda
ypasgsTauyReEtunnes lunsdivuiidenlsionaiudesiomndormasgssuyald.

2 Helmut Steinberger, European Commission for Democracy Through Law, Models of Constitutional
Jurisdiction 25 <https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-JU(1991)001-e>
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2 Arthur Dyevre and Giulio Itzcovich, Comparative Constitutional Reasoning (Andras Jakab ed,
Cambridge University Press, 2017) 80-81.
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%8 Martin Kohler, ‘The Reform of the Administrative Jurisdiction in Austria - Theoretical Background and
Main Features of the system’ (2015) 14 Public Security and Public Order <https://www3.mruni.eu/ojs/vsvt/
article/viewFile/5810/4940> Fudidie 26 ngunnAs 2568,

3 59,30 FIALLUR, ﬂ771/5’1/1”'7Zﬂzﬁ}mn”uma{;ﬁﬁimyng (Raindsdi 3, ey 2563) 95.

0 Herbert Hausmaninger, ‘Judicial Referal of Constitutional Questions in Austria, Germany, and Russia’
(1997) 12 Tulane European and Civil Law Forum 28 <https://journals.tulane.edu/teclf/article/view/1527/
1389> Auduidle 7 Sunau 2567,

# Harald Eberhard and Konrad Lachmayer, Rule of Law in Austria, 2-3 <https://wikis.fu-berlin.de/
download/attachments/54526188/Eberhard+Lachmayer+Austria.pdf> dudule 25 faneL 2567.
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