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Abstract

Thailand and France have recently passed and promulgated legislations
concerning class action. The purposes of legislations in both countries are similar,
however, there are some “differences” in aspects of “legal method” and
“content” of receiving the US legal concept of class action into each legal system
even though both Thailand and France are civil law countries. The main reason is
because Thailand has adopted the law by strictly referring to Rule 23 FRCP of US as

model.

The fact Thai law limits only members of the group can be applicants
in case of class action, leads to “systematic issue” for private entity authorized
under other existing special laws to protect large number of victims’ rights, to be
the same in the case of class action. This kind of issue gives impact to the role of
private entity in protecting large number of victims’ rights under civil law system
and also to the effectiveness of class action in the casw of claiming rights under

special laws.

Therefore, the law should be amended to allow private entity authorized
by special laws to be applicant in the case of class action. This solution should
solve the aforementitoned issues and result in appropriately maintaining “the legal
concept” of Thai law which is “identity” of being civil law country. Nevertheless,
private entity needs its improvement in term of knowledge and management to
handle with care and effectiveness in order that class action to be carried on, can

really protect victims’ interests as aimed by the adopted legislations.
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Abstract

The Constitutional Court is a judicial body playing an important role in
protecting the legal supremacy of the constitution. Although the Constitutional
Court has performed such duty since B.E. 2540, “the Constitutional Court decisions

i

and their effects” have remained problematic as to decision making process,
decision elements, binding effects of the decision, effects as per the particular

characteristic of the case decided by the court, finality of the decision, and binding
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of the decision. Given that the Constitutional Court decisions are of paramount
importance not only in the Thai legal system but also in national economy, society
and politics.It is, therefore, expedient to improve provisions in law and other
matters to solve the problems in question in order for the Constitutional Court and
respective state organizations to perform their duties more efficiently.
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Abstract

Under the Thai legal system, land supported by a certificate of exploitation is
not recognized with acquisition of ownership. However, possessory right of such land
can be obtained by individual. Furthermore, this type of land is recorded with
document of right and its data is registered under the registration system of the
Department of Lands. Most importantly, the number of lands supported by certificates
of exploitation is only inferior to the number of lands with title deeds. The possessory
right of land with a certificate of exploitation is also held by many Thais.

This study found that currently, land supported by a certificate of exploitation
is confronting with two major problems regarding registration of land transfer made by a
third person acting in good faith and for value. The first problem concerns transfer of
land supported by a certificate of exploitation. The second problem concemns
protection of a third person acting in good faith and for value.

In order to solve the above mentioned problems, the author presents two
suggestions. The first suggestion regards fundamental concept of transfer of land
supported by a certificate of exploitation and the second suggestion is about protection
concept of a third person acting in good faith and for value. Firstly, the author suggests
that when interpreting the transfer method of land supported by a certificate of
exploitation, the only method that shall be recognized is the de facto transfer of
possessory right as stated in Section 1378, Section 1379 and Section 1380 of the Civil
and Commercial Code of Thailand. Meanwhile, according to Section 152 of the Civil
and Commercial Code of Thailand, transfer of possessory right that is done not in
writing and without registration with the competent officials, as stated in Section 4 bis
of the Land Code, is void. Secondly, the author suggests that Section 1299, Paragraph 2
of the Civil and Commercial Code of Thailand shall also be applied to the case of land
supported by a certificate of exploitation, a third person obtaining such land via
registration in good faith and for value too shall acquire protection of such act.
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Abstract

This article is a summary of a research which aims to monitor problems of
children and juveniles who live along the borders between two countries by
focusing on their economic problems, regardless of any discrimination against
ethnic backgrounds or language differences. During conducting the field research,
the researchers not only collected essential data and learned case studies but also
provided some basic law knowledge to such communities in order to broaden their
perspectives toward laws and regulations. Furthermore, the researchers also
integrated some collected data and case studies into lectures in several courses
taught at Faculty of Law, Thammasat University. In addition, Thailand should
seriously take such children’s and juveniles’ problems into account and needs to
treat them with more caution since those border children and juveniles are too the
future of our country. Another research’s objective is to come up with solutions, in
terms of policy and legislation, to these outstanding economic problems. More
significantly, Thailand should be aware of its action concerning the
abovementioned matters because some of the current action or practices might be
considered as the breach of international conventions. Last, the research further
suggests that either enacting or amending the laws, legislators must take the
Human Rights and State securities into their consideration. Suggestions of this
research depended on area; outside and inside the immigrant camps. The Ministry
of Interior should organize a proof of nationality for population who live in the
camps in order to deport them back to their country of origin and to allow them to
work outside the camps legally while waiting.
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Abstract

Chiang San and Chiang Kong, the district in Chiang Rai, both located at the
border area in which numerous Myanmar and Laos labors came to work as
agricultural labor, construction workers or as the general toiler in logistic business.
This research emphasized on the groups of documented and undocumented
immigrant workers healthcare welfare issue. The content included government
policies, laws and regulations related to the immigrant workers medical care and
practice of authority. This research was conducted by using in depth interview.
Moreover, there is also the study on the morbidity and medical service migrant
worker received by data collection. The collected data featured the information of
Laos and Myanmar workers which work and take resident in Chiang San and Chiang
Kong area separately using 414 sets of survey questionnaire from January to April
15, 2015.

From field survey methods, the researcher found that in Chiang San area
the majority of immigrant workers are male and Myanmar nationals. They work as
the toilers in logistic business and don’t have work permit even the health
insurance. The illness usually bought medicine to relief themselves. In Chiang Kong
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area, most immigrant workers are female and nationality of Laos. They are often
working in construction, husbandry and livestock sector. Most immigrant workers
have no work permits and national health insurance cards, as well as Myanmar
labor in Chiang San area. When sick the immigrant workers often buy medicine to
treat themselves based on their symptoms. In Chiang Kong area, there are some
workers who know the policies and legal immigrant workers rights, health insurance.
While the immigrant workers in Chiang San area largely unknown.

The study displays the result which the healthcare policy of cross-border
immigrant workers appeared to be depending on the cabinet’s resolution which
was under administrative authority. The policies and laws, mainly in the form of a
cabinet’s resolution, as the power of the executive alter policy of the
administration of government. As a result, they are tending to discrete and
uncertainties. At the moment, the policies and laws of Thailand in ensuring the
rights of immigrant workers in healthcare focus on National security rather than
Human security. That will impede access to the rights of immigrant workers in some
groups, especially immigrant workers who are not registered.

Keywords : Immigrant workers, policy and law, health care, human security,
national security
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Abstract

Democracy is the form of government recognized by all civilized nations as the
one that will create more confidence in the hearts of people than that of a dictatorial
system under which power is concentrated in the hand of one or a group of persons.
However, to establish a democratic system in a country cannot be simply based on law
to create power mechanisms or a governing system that exactly imitating those of
developed nations. Especially in case of Thailand, where the adoption of a democratic
system of which people is the direct holders of sovereign power is still a distant target.
This is because the social conditions are not ripe for such a system. This can be seen
from the social condition in which public mindedness and self-respect among the
people are not high. This leads to the weakening use of state power for public good.
On the opposite, it strengthens personal benefits of the power holders. Consequently
people’s basic rishts and freedom are often violated. The adoption of rules to promote
consciousness and responsibility on the part of people are, therefore, more important

and vital to stable democracy.



45 : 2 ({guieu 2559) 408

o/ 4 *
2RIV LONTNY

UNANED

ansfiazgnan 1Wunwdaiignimurtuluanninglsvainainunszudnds
anudyessruumaluladasaumaiiinutuegendlutagiu Tnesadunasms
dudnenmliuiuszvmilunsfiazmugudeyadiuyanavesmulos TasmagRsssuums
annnglsy 1udnesdnsnisdsiiunumdndyseimunisvesiufnifeiuavsiagnds
Fananliiudugussammndeduiudmiinnyivesa dulsemelnednsvoniive
Joyawifledeyadiuyanalasunisiuseslilusgsssuunguwienverandnsing wnsdnsy
2550 uazriunsenIaduimszssydideyadiuyaea ne. . Meauatiu Ussnoud
anuimmimamaluladasaumelulssmalneilifmdeuninlusisssne dvdfias
gnavlugiuzannsnisddgiiazyiliinvesteyaannsanugudeyadiuyanavessui
Iwardsuvuszuudumesitnldodsiussdnsnmisasaglasuanudrdadususudiu 9
WuLAeIM

Ardfisy: AnSTiazgniy, Buwesiils, Jeyadiuynaa

* aa s v a aa YY) a o o a v a aa < v o

TamansUudia (Aeshdeududuany) amminendenudung, witudialneg, damaniumdada

(nguuieiiiodvrTunguune) aardududiaimuuimseans, wmtdidnaunguunedasde euse:
emrajalawhouse@gmail.com



409 M5a1500mans

Abstract

The right to be forgotten is the legal conception developed in the European
Union based on the awareness of the importance of information technology
developing rapidly in the present, by focusing on the measure that empowers people
to take control on their own personal data. The European Court of Justice is the
organization that plays an important role in developing the concrete notion on the right
to be forgotten through its judgment. In Thailand, rights belonging to personal data
subject had also been guaranteed in the Constitution of the Kingdom of Thailand, B.E.
2550 and were adopted in drafting of the Draft Personal Data Protection Act BE ..., all
of 3 drafts, along with the information technology development, having rapidly
developed in Thailand no less than aboard, the right to be forgotten, as an important
instrument to enhance data subjects’ ability on controlling of their own personal data

flowing on the internet system effectively, should be emphasized as the first priority.

Keywords: Right to Be Forgotten, Internet, Personal Data
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Abstract

The internet has become a part of life for most of people with different
purposes for use of internet such as use for communication, access to information,
criticism or education and learning. In addition, the intemnet is also an important
channel to satisfy most of people demands for entertainment purposes. In the intemnet
world, the website has been developed to satisfy people’s demands for entertainment
purposes such as YouTube, which is the website designed to facilitate people’s access
to and ability to upload clips or video clips without expenses. However, the YouTube
website or other similarly websites may contain the clips or video clips which infringes
copyright. This leads to the issue on the liability of YouTube service provider or other
similar service providers since it has a control and provides a facilitation to access to
and upload the clip or video clip. But the liability has an exception. In the United
States, the Digital Millennium Copyright Act 1998 was enacted to regulate the liability
and exception to the internet service provider’s liability clearly and in 2013, the court
decided a dispute in the case of Viacom International, Inc v. YouTube, Inc. Therefore, it
is beneficial to study and analyze in comparison between the laws of the United States
and Thailand.

Keywords: Copyright, Interet Service Provider, Liability
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Abstract

This article aims to consider and explain the unjust enrichment model of
restitution under section 406 paragraph 2 of the Thai Civil and Commercial Code (Thai
CCQ). Section 406 paragraph 2 of the Thai CCC is concerned with the situation where
the debtor has obtained something on an account of a cause which has not been
realized and a cause which has ceased to exist. Those two situations can be traced
back to condictio causa data causa non secuta and condictio ob causam finitam of
Roman law, and were further clarified in the 19th Century by the German lawyers
through the reinterpretation of the Aristotle’s explanation of Commutative Justice.
According to the prevalent understanding of the Thai Lawyer, for section 406 paragraph
2 to be applicable, it is required that the debtor must obtain something without legal
ground in the same way as provided in the first paragraph of section 406. The author
argues that this comprehension among Thai scholars is not identical with that of Roman
law and German Law which apply the form of condictio causa data causa non secuta
and condictio ob causam finitam to signify the situation where the debtor obtains
something from the creditor with legal ground but later the cause for which the debtor
should get the performance has ceased to exist or has not been realized. When these
situations occur, the creditor has the enrichment claim against the debtor based on
unjust enrichment under section 406 paragraph 2. On account of these, the author
proposes that the creditor has concurrent claim, based on either the termination of

contract or the right to claim unjust enrichment.
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Abstract

The U.S. experience with medical malpractice (Med Mal) jurisprudence, patient
safety and defensive medicine, and crises and tort reforms frequently provides lessons
for policymakers worldwide. Policymakers want to learn from the U.S. and other
countries ways to reduce Med Mal claims and litigation that consumes their legal and
health care resources. The U.S. favors traditional tort reforms that target its Med Mal
laws and judicial processes rather than nontraditional reforms such as alternative
dispute resolution or no-fault patient compensation systems. Unlike the U.S., Denmark,
Finland, New Zealand, Norway, and Sweden replaced their personal injury and Med
Mal laws with general patient compensation systems to focus on compensating victims
rather than litigating. Only two U.S. states, Virginia and Florida, opted for limited, no-
fault patient compensation system to remove high-dollar post-birth neurologic injury
cases from their tort systems. Their adoption during the 80s represents a watershed
moment in U.S. tort reform history when two states chose nontraditional tort reforms.
Adoption stabilized their Med Mal insurance markets for obstetricians and other
physicians, preserved access to obstetrical care for their citizens, and removed a limited
number of Med Mal claims from their tort systems. Their success may be a blip in U.S.
Med Mal reform history, because recent attempts by other states failed due to
surprisingly stiff opposition from U.S. trial lawyers, organized medicine, and Med Mal
insurers. To help readers understand why the U.S. experience with these systems
qualifies more as an experiment rather than experience, this paper reviews U.S. Med
Mal jurisprudence; the role of patient safety and defensive medicine in the tort reform

debate; the essential principles and elements of the system in Virginia and Florida.
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The Supremacy of Party Autonomy:

Revisiting the Limitations on Choice-of-law
Clause in the Conflict of Contract Laws under
the Conflict of Laws Act, B.E.2481

Weekit Choroensuk*
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Abstract

The choice-of-law clause is common among contracts that contain contacts
located in more than one country, for example the place of domicile or nationality, the
place of making or the place of performance. The incorporation of choice-of-law clause
by the parties is aimed at limiting or eliminating uncertainty that may have arisen when
the forum court applied the law that is not fair and equitable to the parties. Even
though the choice-of-law clause is generally enforced, there are certain limitations that
may prevent its enforceability. Therefore, this article explores and studies the
limitations enacted in the Conflict of Laws Act B.E. 2481, which is the applicable choice-
of-law rule when the controversy arises before the Thai court, in comparison with the
laws of the United States and the European Union. This article also proposes the
interpretation of the Conflict of Laws Act B.E. 2481 with the aim to eliminate
uncertainty that may arise when the forum court is faced with the choice-of-law clause

in contracts controversies.
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The Doctrine of Good Faith in Scots

and Thai Law: Comparative

F
Perspectives
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* This article is based on the author’s research on “The Doctrine of Good Faith in Scots and
Thai Law: Comparative Perspective”, submitted to the Research Promotion Committee, Faculty of Law,
Thammasat University, January 2015.

* Lecturer, Faculty of Law, Thammasat Univeristy; PhD Candidate, School of Law, The
University of Edinburgh.
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Abstract

The doctrine of good faith is an important fundamental of the law of contract
in the Civil Law systems. In England, conversely, it has generally been accepted that
there is no general doctrine of good faith in contract law. Scots law and Thai law are
similar in that their private laws have been influenced both by the Civil Law and the
Common Law traditions. Nevertheless, in terms of private law, in both systems the

Civilian influence appears to be stronger than the Common Law one.

This article illustrates that Scots law and Thai law recognise the notion of good
faith differently. The role of good faith in Thai law is indeed similar to that of the Civil
Law system. In addition, like the Civilian approach, Thai law makes a clear distinction
between subjective and objective good faith. Most importantly, Thai law regards good
faith as the highest norm of, not merely the law of contract and the law of obligations,
but rather all private law. Scots law, in contrast, does not regard good faith as the
fundamental basis of private law, even though the concept does exist in particular
areas of private law. Although Scots law is familiar with the Civilian subjective good
faith, it has not yet recognised good faith as the highest norm of all private law. In fact,
in the Scots law of contract there are only certain contexts in which contracting parties
are required to be in accordance with good faith. This difference stems from the fact
that Scots law developed its own law, not always following the Civilian tradition. Also,
there is an influence from English law, where good faith is not regarded as a
fundamental basis of private law. Thai law, on the other hand, mainly followed the

Civilian approach as a result of the reception of foreign law in Thailand.
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Tax & Legal Counsellors
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www.serimanop.com
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C&P

W EERAWONG, CHINNAVAT & PEANGPANOR LEDS

THAILAND'S LEADING LAW FIRM

BANKING & FINANCE

CAPITAL MARKETS / SECURITIES
CORPORATE

DISPUTE RESOLUTION / LITIGATION
MERGERS & ACQUISITIONS
PROJECT FINANCE

REAL ESTATE

RESTRUCTURING AND INSOLVENCY

Weerawong Chittmittrapap, Chairman
Weerawong, Chinnavat & Peangpanor Ltd. weerawong.c@weerawongcp.com
540 Mercury Tower, 22nd Floor, Ploenchit Road, Lumpini, Chinnavat Chinsangaram, Executive Partner
Pathumwan, Bangkok 10330, Thailand chinnavat.c@weerawongcp.com

Tel: +662 264 8000 Fax: +662 657 2222 www.weerawongcp.com Peangpanor Boonklum, Executive Partner
peangpanor.b@weerawongcp.com
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Established in 1997, Hunton & Williams Bangkok office comprises of approximately 30 - 40 attorneys. Clients here
will find both local and international attorneys prepared to offer transactional advice to domestic and international
companies for both inbound and outbound investments for Malaysia, Indonesia, Vietnam, Cambodia, Thailand, Laos
and the Philippines, and to and from North and South Asia, Europe, Africa and the United States. Our attorneys
have significant experience representing clients in all types of mergers, acquisitions, divestitures and other foreign
direct investment, commercial and institutional lending and regulatory work, project development and privatization,
project and structured finance and securitizations, rehabilitation and restructuring, investment and trade agreements,
capital markets and other commercial transactions.

Edward B. Koehler

Partner — Energy, Finance and Development and M&A
Tel: +66 2 645 8888

Email: Ekoehler@hunton.com Dfﬁ'::e‘s WCII].dWidE'

Stephen Bennett
Partner — Corporate, Finance and Development The firm received top-tier rankings in
Tel: +66 2 645 8811 Chambers Global 2013

Email: Bennetts @hunton.com

James P. Bradley

Partner — Energy, Finance and Development and M&A

Tel: +66 2 645 8833 Named an Energy Practice Group of the
Email: Jbradley @hunton.com Year
Manida Zinmerman Hunton & Williams has been awarded

K b Partner — Banking & Finance, Capital Markets and M&A
Tel: +66 2 645 8823
Email: Manida@hunton.com

Chinawat Assavapokee Named 2012 Thailand Law Firm

Partner — Tax and M&A of the Year
Tel: +66 2 645 8884
Email: Chinawat@hunton.com

Atlanta - Austin - Bangkok - Beijing - Brussels + Charlotte - Dallas - Houston - London - Los Angeles
McLean + Miami - New York - Norfolk - Raleigh - Richmond - San Francisco * Tokyo - Washington
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SRERCEE INTERNATIONAL LAwW OFFICE LIMITED

LEADING FIRM

THAILAND, MYANMAR, LAOS
SOUTHEAST ASIA

JOIN US TODAY,
WE’RE HIRING

Banking & Finance | Capital Markets Siam Premier International Law Office Limited
Corporate/Mergers & Acquisitions | Immigration The Offices at Central World, 26th Floor
Employment & Labour | Foreign Direct Investment 999/9 Rama 1 Road, Pathumwan
Insurance | Insolvency & Restructuring Bangkok 10330, Thailand
Intellectual Property | Litigation & Dispute Resolution www.siampremier.com
Projects & Energy | Intellectual Trade & Telecommunications t: +66 2 646 1888 f: +66 2 646 1919
Real Property & Construction | Private Clients | Taxation e: info@siampremier.com
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20 years of global expertise, on the ground

Clifford Chance arrived in Thailand in 1996. We have grown to more than 50 people, with a
large team of Thai and internationally-qualified lawyers. Our work with clients includes
ground-breaking domestic deals and complex regional, and international transactions.

We pride ourselves on a track record built on efficient, multi-office team work. Our team
understands local market practicalities, within the context of regional and global influences.

To learn more, please visit our website.

www.cliffordchance.com
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