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The Issue of Compliance and

Implementation with Respect to Judgments

of the International Court of Justice*

Judge Hisashi Owada™

Introduction

The topic that | will address today concerns the issue of compliance and
implementation in relation to the judgments delivered by the International Court of
Justice.  This topic is undoubtedly of great importance to the international
community as a whole and to all those affected by the decisions of the Court.
Moreover, in my humble opinion, this topic should be of particular relevance at the
present-day stage of international law to scholars and students of international law
such as yourselves, given that the legal profession is increasingly faced with
challenging questions arising from the interaction between the domestic and the
international legal orders. | will return to this important topic in my conclusion.
First, let me start with the specific topic of compliance and implementation in

relation to the judgments of the International Court of Justice.

I.  The Binding Force of the Court’s Judgments

Within the United Nations system, which constitutes the basic framework of

the legal order of the international community, the International Court of Justice

* Academic Lecture on the Topic of “The International Court of Justice and the Maintenance
of International Peace and Security” by H.E. Hisashi Owada, Judge and Former President of the
International Court of Justice on Saturday, November 28, 2015 at the Faculty of Law, Thammasat

University

k
** Former President and Judge of the International Court of Justice
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Abstract

The 1993 Constitution of Cambodia is the result of efforts undertaken under
the supervision of the international community and the United Nations to end the
decades-long civil war in the country, as part of a peace-building operation aimed
at restoring the rule of Law and democracy in a search for a suitable political
regime.

The 1993 Constitution sets the framework of a democratic political system
based on the following components: 1) Liberal Democracy 2) Constitutional
Monarchy 3) Representative Democracy and 4) Parliamentary System. Supremacy of
the constitution, popular sovereignty and human rights protection are provided for
in the 1993 constitutional text.

Following the practice of liberal democracies, the Constitution provides for
the creation of organs such as a Constitutional Council, a national Parliament, a
Senate, an Electoral Commission, a Judicial Committee, etc. Meanwhile, the
Constitution also safeguards old institutions, legacies of the past, such as the
institution of the monarchy, and Buddhism.

In this article, | thoroughly examine the political institutions of the 1993
Constitution by analyzing the following: 1) The King 2) The Parliament 3) The

Government 4) The Court and 5) The Constitutional Council.
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Abstract

The right to health, especially the access to healthcare, is a human right
that should certified and protected by the government of all countries. Not only its
citizens but should also provide protection to foreigners who live in the country.
For disadvantaged people, such as children and young, person with disability,
elderly people, homeless etc., they are a group who lacks opportunities, therefore
they should be protected, in order to access health services. This health welfare

should be provided to all persons for reducing the disparity problem in society.
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Abstract

The ‘restraints of trade’ clause (‘the RTC’) is regarded as one of several
conditions which imposes a restriction on the right to the freedom of employment.
The international standards concede that such a clause is valid only provided it
does not excessively encroach upon an employer’s right to management.
Therefore, any application of the RTC ought to be based on the balance of
interests of both employers and employees. The Thai Labour Protection Act 1998
likewise permits an inclusion of the RTC on the basis of the fairness condition. In
other jurisdictions, English and French labour laws; for instance, give the judiciary a
discretionary power to determine the boundaries of such condition. In this respect,
where the English court would, in principle, ask whether an employee’s right to
employment is reasonably restricted, its French counterpart relies on the
proportionality test between interests both employers and employees would
benefit given the existence of the RTC. Besides, lessons from England and France
highlight the need to strictly interpret the RTC in such a way that would not create
any immense hindrance against individuals’ inherent right to employment. A critical
analysis on the English and French views on the RTC would accordingly be useful

for their Thai alternative.
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Abstract

In plural society, political disputes or conflicts arise out of a diversity of
perceptions of political justice. Those political conflicts are complex and can not be
resolved simply by the establishment of a constitutional court. The effectiveness of a
constitutional court in a political system is determined by several factors. The most
essential one is its clear political status which should guarantee its genuine
recognition by all political parties and players. To build a firm political status of a
constitutional court in each country depends on its historical background, people’s
concensus on a political regime, constitution, and political institutions established
by the constitution. In addition, a political conscience of the people and their
active participation in resolving political conflicts also play a significant role. A study
of the political status of the Federal Constitutional Court of Germany may shed
lisht on requirements for political success of a constitutional court which may
provide an appropriate solution for political crises in many countries in which the

constitutional court has involved.
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Abstract

As Internet recently plays a significant role in working and doing business,
there is an idea of using electronic system or network to raise money from a large
number of people. This method is known as “crowdfunding”. The money raised
through this platform is to serve different purposes — public benefit or business. As
there are various types of crowdfunding, this article focuses on equity-based
crowdfunding which the fundraiser, generally a company, issues its own shares to
the investors in exchange of share payment. The key question of this article is
whether the legal protection provided to retail investors is sufficient. It is found that
the notification issued by the Capital Market Supervisory Board and related
company laws provide sufficient legal protection to retail investors throughout and
after the period of fund raising. However, some rules applied to this fund raising

platform remain unclear and problematic
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Abstract

Thailand has piloted using electronic monitoring of offenders (EM) as a
means to reduce prison population since the end of 2013. Recently, there has been
a clear sign of expanding the use of EM by the Thai Criminal Justice System. To
illustrate, the latest amendment to the Criminal Procedure Code allows the officials
who are authorized to grant bail and the courts to impose EM as a condition of bail.
As EM has been practiced in other countries for over 30 years, learning from their
experiences is crucial for the success or failure of implementing EM in Thailand.

This article explores experiences in using EM in England, Scotland, Sweden
and the Netherlands. The aims are to point out the diversity in technology used
and modes of operation and to depict what EM can and cannot do in terms of
changing the behavior of the offenders and reduce prison population. The final part
of the article selects experiences in piloting the use of EM as a condition of bail in
England and Scotland as a case study to investigate how the EM pilot projects
should be evaluated and what Thailand can learn from experiences of those two
jurisdictions in designing, implementing and evaluating the EM-bail pilot. The article
ends by emphasizing that EM is only a technology not a panacea that can solve all

problems of the criminal justice system.
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Abstract

Le Code Civil Francais de 1804 a di son succes jusqu’au milieu du 20eme
siecle a la simplicité et a la force des principes juridiques qui Uinspiraient, certains
issus du droit romain, d’autres provenant de "ancien droit frangais mais la plupart
de la Révolution Francaise corrigée par Napoléon Bonaparte. L’évolution égislative
au cours du 19éme siecle et de la premiere moitié du 20eme siecle a en fait peu
modifié ces données de base.

Cependant, si la législation avait été lente a évoluer jusqu’a ces dernieres
années, la jurisprudence, par contre, par son interprétation imaginative des
principes, avait, depuis longtemps, souvent anticipé sur le législateur, qu’il s’agisse
de la responsabilité civile sans faute ou de la mise en ceuvre des contrats en
introduisant de plus en plus fort les notions de bonne foi et d’équilibre des
prestations.

Une réforme officielle du droit des obligations, et plus particulierement du
droit des contrats, avait donc été envisagée des les années 1990 compte tenu de
cette influence grandissante de la jurisprudence, dont il convenait d’intégrer les

apports.
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Un premier projet CATALA avait été élaboré dans les années 2000. La
commission TERRE a repris et remanié ce projet, non sans de vifs débats chez les
professionnels du droit, les uns soucieux du maintien des principes fondateurs de
[’autonomie de la volonté et de la cause, cette derniere moteur essentiel de la
relation contractuelle, d’autres insistant sur la modernisation de cette relation,
compte tenu des modifications de Uinformation, du formalisme croissant, de la
généralisation des contrats d’adhésion, de la nécessité de revoir les anciens
concepts d’imprévision et d’interdiction de cession de dettes, mis a mal par la vie
économique.

S’agit-il d’une véritable révolution du droit des contrats, mettant au cceur
la notion d’équilibre entre fort et faible, souci affirmé par "ancienne Ministre Garde
des Sceaux qui a attaché son nom a ce projet, ainsi qu’a la nécessité d’introduire
de la bonne foi, notion cependant imprécise, désormais, dans toutes les opérations
contractuelles, de leur naissance a leur non-exécution.

Plus modestement, on peut penser que le texte actuel, non soumis au
Parlement mais qui entrera en vigueur en octobre prochain, est plutdt une réforme
nécessaire, modérée dans ses dispositions et maintenant U'essentiel des principes
du Code Civil.

Le contrat a la francaise, tel que concu a Uorigine, semblait menacé de
mort par U"évolution des meeurs et sa traduction jurisprudentielle, il parait plutdt

renforcé par sa nouvelle formulation.

Abstract

The 1804 Civil Code of France was successful until the mid-twentieth
century because of its simplicity and the force of the principles underpinning the
Code. The principles in some issues originated from Roman law whereas others
came from ancient French laws since the French Revolution. In this sense, the
legislative development from the nineteenth century to the first half of the
twentieth century brought about only minor adaptation of these principles.

However, if the legislative development was slow, the jurisprudence of the
Supreme Court, on the contrary, progressed, quite often and for a long time, faster

than jurists, by its imaginative interpretation of the principles such as the strict civil
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liability or the increasing application of the notion of good faith and the equilibrium
of duties of parties in the contract.

The official reform of the law on obligations, especially the law on contract,
began around 1990 with the increasing influence of the Supreme Court’s
jurisprudence and the consideration that the jurisprudence should inform the law.

The first draft was called the CATALA draft, finalised in 2000. Subsequently, the
Commission chaired by Mr Terre considered the draft and added minor
amendments. The draft was discussed extensively by the legal profession. Some
expressed concern about retaining fundamental principles of freedom of contract
and the cause, the latter principle being fundamental in the contractual legal
relations. Others insisted that the contractual legal relations should be modernized,
taking into account the development in information, forms, the generalization of
contract of adhesion, the necessity to review old concepts of imprevision, and the
prohibition of assignment of debts which undermines economic life.

The reform was the revolution of the contract law. It is based on the notion of
the equilibrium of duties of the advantageous and disadvantageous contractual
parties, which was the concern of the former Minister of Justice who named the
draft in his own name., and the necessity to introduce the principle of good faith, a
notion that is imprecise to a certain extent, in every step of contractual operation
from formation to breaches.

It may be said that the reform of this law, which has not been reviewed by the
Parliament and will come into force this October, is necessary. This is so even if the
scope of the provisions is still limited and key principles of the Civil Code are
retained.

The contract in France, as originally conceived, seems threatened with death
by changing customs and judicial interpretation. In truth, it seems strengthened now

with the new formulation.
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Abstract

Since 1992, the climate change has become one of serious environmental
problems concerned by international community. The most significant international
convention and protocol, the United Nations Framework Convention on Climate
Change (UNFCCC) and the Kyoto Protocol, were favorably adopted to address the
climate crisis. Although those international legal instruments have directly provided
many key commitments and innovative mechanisms to support their state parties
to reduce the greenhouse gases emissions, those have remained controversial and
problematic to be implemented. Moreover, due to the Kyoto Protocol having been
technically expired since 2012, many nations seek for further international
conferences in order to jointly negotiate and create a new agreement. Until 2015,
the COP 21 created new action plans for promoting state parties to step forward to
reduce the greenhouse gases emissions and it also adopted the Paris Agreement,
which now becomes a new legal framework for fighting against the climate change.
With this regard, this research mainly aims to analytically explore and discuss two
key questions: (1) how the UNFCCC and the Kyoto Protocol, including the key
actions after its expiry can play important roles in fighting against the climate crisis;
(2) how Thailand as a developing country party to the UNFCCC and the Kyoto
Protocol has implemented the commitments under those international legal
instruments from a period of the Kyoto Protocol to the adoption of the Paris

Agreement.

Keywords: Climate Change, International Agreement, Implementation of Thailand
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