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Abstract

The Supreme Court judgment number 2438/2522 held, summarily, that when
the bailer in a criminal case died prior to the breach of the bailment contract, the
bailment contract was terminated and therefore did not devolve on the heir of the
bailer.

In so far as a suretyship contract is concerned. There are a number of academic
views which are in line with this supreme court judgment and academic views whose
rationals are also in agreement with this judgment; that is, to conclude, when the
surety dies prior to the breach of a contract by the debtor, the suretyship contract is
terminated and therefore does not devolve on the heir of the surety.

The conclusion is supported by 4 rationals;

1. The suretyship contract is a contract secured by a person. When the
person is no longer in existence, the obligation to be devolved on the heir does
not exist. Therefore, the suretyship contract is terminated.

2. The suretyship contract is a contract where the creditor puts his trust
directly on the surety’s ability to perform an obligation on behalf of the debtor.
Therefore, by nature, the suretyship contract is a surety -specific contract and does
not pass through inheritance to the heir.

3. At the time the surety dies, the debtor’s obligation has not yet arisen.
Therefore, the suretyship contract is terminated.

4. At the time the surety dies, the surety’s obligation has not yet arisen.
The surety is not under any obligation. Therefore, there is no obligation to be
passed through inheritance to the heir.

This study analyzes the 4 rationals and proposes that obligation of the
surety under the suretyship contract is to perform an obligation when the debtor is
in default of his contract, which is not an obligation required to be performed
exclusively by the surety. Therefore, when the surety dies, whether before or after
the debtor is in default of his contract, the obligation under the suretyship contract

devolves on the heir of the surety.
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Abstract

Children are the most important target for the provision of social welfare by
the State. Despite this truism, there remain in Thai society a large number of
problems in relation to children and the youth. This gives rise to the author’s
robust interests in, and indeed promts concrete room for, immediate research on
the provision of social welfare for childen, with a view to concluding existing
problems and suggesting practical solutions in relation to the provision of social
welfare for children. The examination of data concerning the provision of social
welfare for children of Thailand in respect of administrative mechanisms and
bodies, rights of children and the statutory fund for the provision of social welfare
for children reveals several deficiencies. First, the National Commission for Children
Protection, which is the body statutorily established for monitoring the
administration for social welfare for children, is inept in that the Chairman of the
Commission may have no real knowledge of problems relating to children and may
not be in the position to have full dedication to the resolution of child-related
problems. In addition, the composition of this statutory body has no representation
from children. As far as rights of chidren are concerned, there are no provisions of
law determining clear rules and procedures for the provision of services effectively

accessible by children and one has also witnessed insufficiency of bugets allocated
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for the provision of social welfare for children. As solutions to these deficiencies,
the composition of the national Commission in charge of monitoring the
administration of social welfare for children should be revised, in respect of its
Chairman as well as members, in a manner attaching greater importance to the
protection, promotion and development of the quality of life of children. Also,
clear rules and procedures for the provision of social welfare for children should be
put in place so as to enable clidren to have real and effective access to statutory
rights. Further, adequate budgets should be allocated as operational expenses. All
these recommended solutions are intended to enable children to be appropriately
nurtured and developed towards becoming good-quality human resources of
society, being well-equipped with good health both physically and mentally, being
able to live their own lives independently without causing trouble to others and
becoming a vital and altruistic force for the country and for social and economic
development both nationally and within the ASEAN Community. Of course, due
regard should be had to proper participation by childen as well as agencies and
bodies concerned, in both private and public sectors, in particular, local
administrative organisations which assume direct responsibilities in connection with
the provision of public services to children and, owing to to their close relationship
with children, have knowledge and understanding of problems relating to children.
All such co-operation will result in the administration in relation to the promotion
and development of the quality of life of children being in real consistency with
needs and demands of children and, in turn, will lead to efficiency of social welfare
through the protection, promotion and development of the qualify of life of
children, in the hope that children will be nurtured with loving hands and warm
minds and grow, with good quality of life, as valuable human resources of Thai

Society.
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Abstract

“Rights of persons living in a community” or “community rights” have been
recognized as fundamental constitutional rights since the 1997 Constitution of the
Kingdom of Thailand and then continuously maintained by the following
constitutions to the present one. The draft constitution adopted by the referendum
of August 7, 2016 also confirms this. The main content of the community rights
consists of a) rights to preserve, restore and relieve their own custom and culture,
and b) rights of participation in management, preservation and utilization of
national resources and environment in a balanced and sustainable manner.
Communities may exercise these rights directly or by participating with agencies
authorized to enforce state power in these matters. However, the main practical
problems are what a community in legal sense is, which main elements to be
required for are, and what boundary it has, what kind of legal relations between
community rights and power of state agencies under legislative mandate to be
conceived are, or whether and how far community rights to be subject to normal
legislations are. This article proposes that community shall be conceived as a social
entity existing among people living and interacting in a group realizing and
maintaining its entity through natural relationship. According to the Constitution,
community has its own legal personality according to the real corporation theory
and is entitled to participate in management, preservation and utilization of natural
resources and maintain its own cultural identity in distinction to the dominant
society, community is also entitled to manage, preserve and utilize natural
resources and environment in a balanced and sustainable manner. In case of

violation of those rights, community, as well as its members, are deemed to be
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injured person and are entitle to claim for performance or bring law suits against
offender or state agency authorized by law to protect cultural rights or
environmental rights to the court. Additionally community rights are valid as self-
executing fundamental rights, all the interpretation and enforcement of law has to
be conform to the protection of community rights, the clause “to be provided by
law” in the constitution shall not be conceived as condition of constitutional
protection, but as constitutional reservation that details, measures and boundaries

can be further given by legislations.
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Abstract

Pursuant to Article 93 | No.1 of the Basic Law for the Federal Republic of
Germany, the Federal Constitutional Court has the competence to decide on the
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interpretation of the Basic Law in the event of disputes concerning the extent of
the rights and duties of a supreme federal organ or of other parties vested with
right by the basic law or by the rule of procedure of a supreme federal organ. This
proceeding is contradictory dispute, not objective procedure. It requires a potential
violation of the rights of the complaining organ. The objective of this proceeding is
to end disputes on the constitutional relationship of the constitutional organs in

the legal process.
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Abstract

The entry into force of the 2005 Hague Convention on Choice of Court
Agreements indicates a significant point in international community whereby a
choice of court agreement can be made by parties to a contract. This Convention
establishes legal principles for an exclusive choice of court agreement in
international civil and commercial matters. Its purpose is to ensure the
effectiveness of choice of court agreements and to create greater legal certainty for
international business transactions. The Convention contains three fundamental
rules. Firstly, the chosen court shall have jurisdiction and must hear the case.
Secondly, any court not chosen shall uphold the choice and must decline to hear
the case. Thirdly, any judement rendered by the chosen court shall be recognised
and enforced in other Contracting states. However, since this Convention has just
come into force, the following question is whether the Convention will be
universally accepted and to what extend it will be able to promote international
justice for a private person. Monitoring this Convention is therefore an inevitable

task of private internatonal lawyers.
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Abstract

Constitutional Council represents another form of constitutional review,
which was developed in the French legal system. Its roles and functions are similar
to those of the Constitutional Court in which it can strike down the legislations
contrary to the Constitutional provisions. Cambodia is the only ASEAN member

states that has adopted such a regime due to its linked with the French. The aim of
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this article is to analyze political and legal developments of Cambodia, as well as
its Constitutional Council, with a bit story of its historical development. It also
considers the roles and functions of the Cambodian Constitutional Council and
highlights some relevant decision made by the Council. This examination is based

on a comparison with the Constitutional Court of Thailand.
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Abstract

It is widely recognised that special power, proclaimed to bring back
normalcy, is necessary in the state of emergency or unusual political situations. The
political consequences after exercising special powers are a derogation and
acknowledgement of extended infringement of civil rights and liberties. Hence, the
balance between state’s powers and the sphere of civil rights and liberties in the
state of emergency is a crucial political problem in a democratic state as seen in
the fundamental framework for exercising such powers and international conventions.

This article aims to illustrate the fundamental contours about the state of
emergency in international conventions as well as to explore the context which
Thai state invokes special powers. It is expected to be a “political database” in the
current of ongoing reforms.

The study shows that in the international conventions relating to state of
emergency, there exist standards and measures in ensuring civil rights and liberties
when enforcing such special powers. However, in light of Thai laws on special
powers, there is no universally accepted standard set. Consequently, there should
be an amendment of the laws relating to enforcement of special powers in order

to comply with the obligations of international conventions.

Keywords: Special power, State of emergency, The context of Thai state
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Abstract

Parens Patriae is a legal doctrine which has long appeared in justice system,
especially in the justice system served for some group of people with special need
or for public interest. Parens Patriae was established and developed in common
law countries. At present, Parens Patriae can be seen in various fields, such as in
judgements and laws, but obviously in the law concerning juvenile delinquency.
Parens Patriae is one of the factors running the juvenile justice system to achieve its
goals. In Thailand, Parens Patriae can evidently be seen in Establishment of Child
and Juvenile Court Act, B.E. 2494 and Child and Juvenile Court Procedure Act, B.E.
2494. However, even though, the laws have later been repealed and replaced by
Establishment of Juvenile and Family Court and Juvenile and Family Court
Procedure Act, B.E. 2534 and Juvenile and Family Court and Juvenile and Family

Court Procedure Act, B.E. 2553, the legal doctrine remains until nowadays.
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Abstract

United States of America is one of the countries which has recognisable
laws and organizations regarding the animal protection and welfare. Apart from its
federal law, each state has its own state law which recognised crime against animal
and animal welfare. The state of Illinois is known for having one of the best animal
welfare and protection laws within the country. There are many statues regarding
animal welfare and protection of animal in the state of Illinois namely; Humane
Care for Animals Act, Animal Control Act and some sections in the state penal
code. However, this article solely aims to study the crime against animal according
to the law of state of Ilinois and gives some critics in order to be used as a
guideline for the proposal of the amendment of Thailand’s Animal Welfare and
Protection Act B.E. 2557 in the future.

Keywords: Animal Welfare and Protection Law, United States Law, Crime, Crime

against animal
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Abstract

Thai parties have been frequently relying on the United Nations Convention
for the Recognition and Enforcement of Foreign Arbitral Awards (the “New York
Convention”) to enforce their winning awards in foreign countries, and it is true that
nothing frustrates Thai parties more than to discover after prevailing at a hard
fought and costly arbitration that the arbitral awards cannot be enforced. In 2016,
China is on the cusp of its fourth decade as a party to the New York Convention,
and thus this article, at this special occasion, through studying the most influential
interpretations as well as reviewing several controversial decisions made by the
Chinese Supreme People’s Court, will comprehensively explore the legal risks
relating to the recognition and enforcement of foreign awards in China that Thai
parties face. In addition, in order to conquer those legal risks, the article will
provide several practical suggestions for Thai parties in accordance with the Chinese
procedural rules as well as previous Chinese Supreme People’s Court decisions in

terms of the recognition and enforcement of foreign awards.
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Tax & Legal Counsellors

Seri Manop & Doyfe

www.serimanop.com
Email:info@serimanop.com
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E-mail: mail@dsb.co.th

Website: www. mail@dsb.co.th
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C&P

W EERAWONG, CHINNAVAT & PEANGPANOR LEDE

THAILAND’S LEADING LAW FIRM

BANKING & FINANCE

CAPITAL MARKETS / SECURITIES
CORPORATE

DISPUTE RESOLUTION / LITIGATION
MERGERS & ACQUISITIONS
PROJECT FINANCE

REAL ESTATE

RESTRUCTURING AND INSOLVENCY

Weerawong Chittmittrapap, Chairman
Weerawong, Chinnavat & Peangpanor Ltd. weerawong.c@weerawongcp.com
540 Mercury Tower, 22nd Floor, Ploenchit Road, Lumpini, Chinnavat Chinsangaram, Executive Partner
Pathumwan, Bangkok 10330, Thailand chinnavat.c@weerawongcp.com

Tel: +662 264 8000 Fax: +662 657 2222 www.weerawongcp.com Peangpanor Boonklum, Executive Partner
peangpanor.b@weerawongcp.com




SIONIONSE s1iinaunguane
\V]LLIAMB 1TEN FUFL Lmuﬁﬁmﬁﬂuﬁdwmmuﬁ) ’111A)

Established in 1997, Hunton & Williams Bangkok office comprises of approximately 30 - 40 attorneys. Clients here
will find both local and international attorneys prepared to offer transactional advice to domestic and international
companies for both inbound and outbound investments for Malaysia, Indonesia, Vietham, Cambodia, Thailand, Laos
and the Philippines, and to and from North and South Asia, Europe, Africa and the United States. Our attorneys
have significant experience representing clients in all types of mergers, acquisitions, divestitures and other foreign
direct investment, commercial and institutional lending and regulatory work, project development and privatization,
project and structured finance and securitizations, rehabilitation and restructuring, investment and trade agreements,
capital markets and other commercial transactions.

Edward B. Koehler

Partner — Energy, Finance and Development and M&A
Tel: +66 2 645 8888

Email: Ekoehler@hunton.com Gfﬁ'::es WC'I].dWidE‘

Stephen Bennett

Partner — Corporate, Finance and Development The firm received top-tier rankings in
Tel: +66 2 645 8811
Email: Bennetts @hunton.com Chambers Global 2013

James P. Bradley
Partner — Energy, Finance and Development and M&A

Tel: +66 2 645 8833 Named an Energy Practice Group of the
Email: Jbradley @hunton.com Year

Manida Zinmerman Hunton & Williams has been awarded
Partner — Banking & Finance, Capital Markets and M&A

Tel: +66 2 645 8823

Email: Manida@hunton.com

Chinawat Assavapokee Named 2012 Thailand Law Firm

Partner — Tax and M&A of the Year
Tel: +66 2 645 8884
Email: Chinawat@hunton.com

Atlanta - Austin - Bangkok - Beijing -+ Brussels - Charlotte - Dallas - Houston - London - Los Angeles
McLean - Miami - New York - Norfolk - Raleigh » Richmond - San Francisco - Tokyo - Washington
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ASIAPACIFIC INTERNATIONAL LAW OFFICE LIMITED

LEADING FIRM

THAILAND, MYANMAR, LAOS
SOUTHEAST ASIA

JOIN US TODAY,
WE’RE HIRING

Banking & Finance | Capital Markets Siam Premier International Law Office Limited
Corporate/Mergers & Acquisitions | Immigration The Offices at Central World, 26th Floor
Employment & Labour | Foreign Direct Investment 999/9 Rama 1 Road, Pathumwan
Insurance | Insolvency & Restructuring Bangkok 10330, Thailand
Intellectual Property | Litigation & Dispute Resolution www.siampremier.com
Projects & Energy | Intellectual Trade & Telecommunications t: +66 2 646 1888 f: +66 2 646 1919
Real Property & Construction | Private Clients | Taxation e: info@siampremier.com

CHANDLER & THONG-EK
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CHANDLER and THONG-EK
LAW OFFICES LIMITED
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N3t 02 266-6485 - 6510 W3a13 02 266-6483 - 4
E-mail: chandler@ctlo.com http:// www.ctlo.com
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20 years of global expertise, on the ground

Clifford Chance arrived in Thailand in 1996. We have grown to more than 50 people, with a
large team of Thai and internationally-qualified lawyers. Our work with clients includes
ground-breaking domestic deals and complex regional, and international transactions.

We pride ourselves on a track record built on efficient, multi-office team work. Our team
understands local market practicalities, within the context of regional and global influences.

To learn more, please visit our website.

www.cliffordchance.com
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