UNUIIUISNIS

[
=

Tud wa. 2558 § 1sansdmians uminerdosssumans leviming
\Juundadeyaninuinisivinisdunguansuietsoiesuazldiuniseensu
stenhwnandusseznaiasu 44 T daziuldandydnwal 44 Y asansifenans
flusngeguulnuesnsanstienans aduiinils il w¥ou q funsdnanviniifives
ursBmsuaznasusssm el uazidledulomadiaui nesussanBnisilasems
Jarinansansiianans atuiiiay asuseu 44 U iilenouunugigunisaails
MsatuayUNTIANaiNTansTRAmEanS ININENFUSITUAENT AEFLELDNN LAZANITN
YoensasiAmand uingrdessaumans yaviudfldudevillinsansifamans

wing1desssua1ans dansaruisavinniniduuvasteyaninuinisivinis

AungvanedunsenaAIauisniul veviuandnuasimugsulalusainnuuag

sonuumsastifmans asufivn 4 sold
UITIUNBNNSUALNBIUTIIUNBNN YAl Senay sufivzausiolanunsuaives

nesussANBNnYadiiunlunsisansiimans uniinendosssumans iy

NsasMInnsnguneildinsgrunasnssnualugiusiduuasioyaninug

'
o @ 1 = o v v

nanginesuddesiely dusul we. 2558 9 nesussaninisiiuesivzinuail

17

'
o U a v A

303 (theme) dmiunsansifiaans uwninendesssumans adatufiazesnludi
fun aduiinile Wadeidesnguuneduasesiuilne atduiiaes Hdei3es Good
governance and Transparency in Public and Private Sector aduiiany deise
ngvesing 9 vesusemalunguendeu uazatuiid shitedesngmnouivulay
NVINYSToTTUULY

Taetfufanann unaruilunsansifanans aduiiuils Seusznoufeunan
murdedesngmnedunsetiuilng warumaudu o unmnusuiideEesngneg
AunsesfuilnauszneussunmuRgiumsAuasosuilaalusiusing 9 liiasdy
msﬁmsaﬂuﬁmmiﬁ’]ﬁ@mLﬁmﬁ’umsﬂﬁm ANUURDANEYRIAUAT N1SVINTINTTH
madidnnselind msdiuemingau wagmsduiuafuvunguluafiAeatunisiunsos

[

AUSLNA Ma8AUNTUNALENINTINALINUTMUINITVBINITANATEIHUIINAYDY

Y




Uszimalneuagfianiduewian dmsuunainudu 9 Ju aseurqudayarnuiiiediv

nmnglugueng q Tiun nomanen® ngraneusm nuanevil saenawniaeug
Aenfumsdmiduiinmnemsiesesidinnmmaiinvedlne

uenaInil Msarsiicnans atuiinds SflumaaunieidisUssmaos
The Issue of Freezing without Delay in Counter Financing of Terrorism and the
Implementation under Indonesian Law maenaumanduszavessasiimans
uTinendusssumans suiduindateyamnuimenguine Ssldun Sniiesedt uas
UAnnznguuene

WU WInTENanians
UTINBANT




1158150RAERNS

I 44 aduii 1 @ureu 2558)

#15U1Y

b4 v a
UNAIUNRUNBANATDIRUILNA

v

o a a L 2=1 = a £ 3 ¥ Y oa
3YVRIANY) 1ne: ’JLﬂ5’13ﬂﬂﬂ‘t‘f}’]LUiEJ“UL'V]UUWaﬂLﬂm%ﬂﬂiﬂwﬂﬁaﬂQUﬂﬂﬂ

U
v o

sudyevesnsssmenazvesine TS B3z

g TUBNVEINUdobViTlebele UUNVIO .

unigalAlulszanangruneunawazndivd (whlalwl) Hrevandaes

AVSEVOINRIMOY am Iageng)
ngvaeiiuguaruUaeafBvesdUA. ouus Tunslening

MsAuATESEUILAALAY “NsANTUARKUUNGN”: ANWIRIUNYMENY
TsmsanfiuafwuunguvesUsenalng

35 U ngvaneuasesyuilan: tsazlunialvuiu

WWININTIARIAUESULTasTTEUuAnIINNNSYINgINTIY
weddnnselnd . MITNs G3vian uay
am Iageng)

UNAMUDY 9

nMEenBuIANvasUsEIMAgUY quis AsAulYd

rnudunneanstufinuunemsiessisfinnuminiulssmelng wupd piinns

Benefit Corporation: Anuululalumsusuldludszimndlne dqua amyian

Andmeununstissuillasianzinzas Jygmnsinnune 215
WisUsEanang e aLag N dlye yilduns wmu

UNAMUAIINUTZNA

The Issue of Freezing without Delay in Counter Financing of Terrorism

and the Implementation under Indonesian Law Go Lisanawati

fnnsen

i i 14118/2555 (finaeunisdeaa)

Unaungnguuneg

ANUTIAY U gunn Untles A3ain

113

148
175
215

250

270

297



THAMMASAT LAW JOURNAL

Vol. 44 No. 1 (March 2015)

CONTENTS

Consumer Protection Themed Articles

Consumer Contracts: A Comparative Analysis of the Foreign and

Thai Consumer Protection Regulations Regarding Contracts

The Provisions in the Civil and Commercial Code of Thailand (as amended)

Alleviate the Obligations of Mortgagors

Product Safety Law

Consumer Protection by Class Action:
A Study of Class Action under Thai Law

Thirty-five Years of the Consumer Protection Act:

Which Direction Should We Take? Susom Supanit ___.

Guideline for the Establishment of
the Electronic Transaction Complaint Reception Center

Suda Visrutpich

Other Articles

Japanese Death Tax Law. Sumet Sirikunchoat ...

The Historical Development of Annotation

of Supreme Court Decisions in Thailand

Benefit Corporation: Its Potential Applicability to Thailand? Nilubol Lertnuwat___

Damages Instead of Performance: The Problem of Interpreting Section 215

of the Civil and Commercial Code of Thailand Munin Pongsapan __.

Foreign-Language Article

The Issue of Freezing without Delay in Counter Financing of Terrorism

and the Implementation under Indonesian Law. Go Lisanawati

Case Note

Supreme Court Decision Number 14118/2555

(Cancellation of Fraudulent Act) Chattames Pirompanich

Legal Variety

Wealth v. Health Pokpong  Srisanit

Daraporn Thirawat ____

Khemapoom Bhumithavara.__.

113

148

175
215

250

270

297

302



44 : 1 (J141my 2558) 1

v
[ %4

a/ Y a a 6= e~
ayuEUIlnA: Arszndnesguiiey
NANLNAIINITANATDINUILNAN LAY

' 3
VINUsEINALaZYYlNY

a [ kK
PITINT 0ILIY

UNANED

YaguundninasinisAuasesuilaadiudyyilainsdyagidunguuie
a1ednwalgNwINIeInUsEneAkazvesing 1198 esanguilaalasunudenie

PN shdyivguszneaugsianiinainanuldilinlavesduilnanslunssuiuns

o a

Aeunsvindaawazlulleomdedyadngniu Jslinsinuednsuigusinaiddglilu
A o

ngvaneAuaTesEuslaamudyy A nsivuaansunguslaalunisiasudeyaiiiiesne

7]
a

wazgnaesnoun Ay nsimuadnsiimvungulaalunisdndyaylaeliddewds

° Y o A & v o av @ a ™ v o
L‘VﬂamaLLa3ﬂ’]iﬂ']‘ﬁu@]ﬁﬁlUﬂqisﬂaﬂsﬂaamwﬂﬂﬂaaqLﬂusﬂaaiyiyﬂﬂlllLUUﬁiﬁNWQ%iN@JNaUQﬁU

1%
o = o v

wnguslaald et Jgymduslnalumsvihdyanieduiviuslaalnelylasianuuansieiv

A a o Y a i v O = = = o
WLﬂﬂﬂUE\JUiIﬂﬂW'NUi%LVIﬂ AYUU N1SANHNUTIULNSUNA

ninueinIsANATEIUTIAA
Audygvesislszmatazveslnedadinnuddgiievinliiiiaaudilafamannisuas

o

o =

wianaveanguanglunisduaseusinanudygyi@aavrilinisusulduaznisiaing

nannguanglnelaegiigniesuagininzauiazaiunsanauIngrueAuasesuslan
mudaguslaalilufiemadedurdninaueivasieUseina

* wmmﬁa‘gﬂmmﬂuiﬁsﬁaq dyaguslan: AeseidnuidSsudisundninaeinisAuasesuilan
Audnavewinsssmatazvedlve advayulaegudidouagliiusnumaugdinmans uviverdusssuamans
(11 5.A. 2557)

* Jdenanstudin (fesAdeui) unninendusssudnans, wivudineann, D.ES. (Droit Prive),
Docteur en droit (Mention Trés Bien) (Aix-Marseille IIl) ﬂismﬂﬂ%’dma, 599A@N519159Use A dRAmans
UM INBNUTITUAEANS



1157750GMaN35

Abstract

At present, foreign countries as well as Thailand have issued the legislation
governing consumer protection with regard to the conclusion of contract. In fact,
consumers are often suffered from damages caused by entering into the contracts
with the business entrepreneurs. Such damages result from the lack of or
insufficient knowledge and understanding in regard of the process prior to the
conclusion of contract and of its content itself. That is the main reason for the
existence of relevant regulations to give consumers different rights: the right to
receive sufficient and accurate information before entering into the contract; special
rights to revoke the contract without having to adduce any reason and the
regulation which determines the list of the unfair terms in contract. Besides,
problems arising from the entering into the contract of Thai consumers are not
different from the ones in foreign countries. Therefore, the comparative study of
the regulations concerning consumer protection in the process of contract
conclusion is very significant and useful. It would not only bring about the better
understanding of the principle and rationale of the law to protect consumers in
contract conclusion but also contribute to the more correct and appropriate
interpretation of law. More importantly, it would help Thailand to develop the
consumer protection law regarding consumer contract towards the same direction
of foreign regulations.
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Abstract

The Act Amending the Civil and Commercial Code (No.20) B.E. 2557 relating to
suretyship and mortgage has made important changes to some provisions therein for
the purpose of achieving fairness to sureties and mortgagors. This Article, however, will
present two issues concerning the contents of the amendment in relation to the
alleviation of mortgagors’ obligations. The first issue focuses on Section 727/1, which

provides that a mortgagor shall not be liable for an obligation in excess of the value of
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property mortgaged and that an agreement which may cause a mortgagor to be liable
as if he is a surety or be bound as a surety is prohibited. The second issue concentrates
on Section 729/1, which entitles a mortgagor to request, in writing, a mortgagee to

enforce a mortgage contract by carrying out a sale by auction without filing a lawsuit.
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Abstract

There have been cases of injury caused by unsafe safe products often
reported in medias, either injury to health, life, body or property, especially
products bringing in from some neighbor countries. Although the Consumer
Protection Act B.E. 2522 as recently amended has recognized the right of consumer
to the safety of products, most relevant legislations still focus on specific products,
such as food, drugs and cosmetics. These vertical legislations also lack of post-
market measures to ensure the safety of products placed on the market.

Although the law governing the industrial standards may be adopted for the
supervising of product safety to certain extent, they are technical standards of
specific types of products already existed in the industry, where there new
innovations or technologies come out, those technical standards become obsolete.
Insofar as the law has not yet been revised, those new innovations or technologies
would become illegal if placed on the market.

The Product Liability B.E. 2551 and the Civil Procedure for Consumer Cases
Act B.E. 2551 are involved litigation for compensations or relief of damages suffered
by consumers because of unsafe products.

The present laws relating to the right of consumers to the safety of
products are the results of the old approach of legislation, namely—

1. They focus on specific products and litication between consumers and
business operators.

2. The measures adopted for controlling the product safety are mostly pre-
market. There is no law imposing post-market duties on business operators.

3. Most existing laws provide the technical standards of specific products.
There is no general requirement that only safe products may be placed on the
market.

The study reveals that the laws of EU, UK., Federal Republic of Germany,
Japan and US.A. are based on the New Approach—they cover all consumer
products placed on the market and require only safe products may be placed on
the market. They are horizontal in nature and, therefore, can fill the gaps of vertical
legislations. The laws of the EU and these countries are also based on the principle
of high level of consumer protection by imposing post-market duties on business
operators—manufacturers, importers, distributors and governmental bodies in
monitoring and supervising the safety of the products placed on the market, such
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as conducting market surveillance, product safety test, product recall or withdrawal,
and etc. They also establish the system of information dissimilation and rapid alert
system and cooperation in these activities.

The author proposed the Office of the Consumer Protection Board to enact
a statutory law in Thailand in accordance with the new approach and principle of

high level of consumer protection. He is certain that this proposed new legislation
will be beneficial to Thailand as a member of the AEC.
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Abstract

In Thailand, the consumer protection in regard to accusation and the litigation
in the court is in the progress of further development. The litigation in this special form
is generally known as “Class Action” which means that one person or a group of
persons will litisate and pursue the cases for the collective benefits of all.

The draft legislation on class action, which was recently declared by the
Legislative Assembly as the law, has a wide scope of enforcement on a number of
cases including the cases that involve the claims for the rights under the consumer
protection law. This implies that this litigation in this special form can also be applied
for the cases relating to the consumer protection in Thailand. Therefore, the consumers
who suffer from consuming goods or services of the entrepreneurs will not need to sue
the entrepreneurs in general civil case separately from each other, but instead they can
collectively form as a group to accuse and litigate the cases as the class action against
the entrepreneurs in order to obtain the remedies for all of them at one time. This
proceeding will reduce cost and time in litigation, promote justice as well as enable
each suffering individual to have an opportunity to obtain the remedies.

However, along the line with the claims for rights under other specific laws, the
cases relating to consumer protection is unique. The application of class action will
need to consider five unique characteristics of the cases relating to consumer
protection which are: the character of the consumers, group of persons and group
members, the entrepreneurs who are the object of class action, the specific

mechanism of the case relating to consumer protection and the form and scope of
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damages. By this virtue, it will enable the pursuant of cases relating to class action
becomes more effective and will provide the protection for the consumers who suffer
from consuming the goods and services of the entrepreneurs more appropriately and

fairly.
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Abstract

In 1979, Thailand enacted its first consumer protection rights legislation, namely
the Consumer Protection Act 1979 (B.E. 2522) (the Act).

Before the Act, laws on consumer protection were ad hoc and they were not
clear on outlining the method of protection offered to consumers. Part of the problem
was that a great portion of the consumer protection laws were modeled from criminal
law.

In order to overcome some of the issues with the ad hoc legislation, the Act
introduced new provisions which enabled the government consumer protection agency
to be a plaintiff in consumer protection cases.

The Act was the first legislation which offered a clear procedure to protect
consumers. Moreover, the Act also recognised the right of consumer association and
allowed such association to be a plaintiff on behalf of the consumer who suffered loss
from the consumption of goods or service.

However, there were a number of drawbacks in the Act, including the lack of
tailored procedural law which is specific to consumer disputes. This was considered as
a disadvantage of the Act where the burden of proof rested in the consumer and the
timing. These drawbacks have been eliminated by a number of later legislation. In
1998, the Act was amended to extend the definition of the consumer who did not
have to be a person who paid the remuneration for goods or service. In other words,
the consumer did not have to be a party to contract. In 2008, the Product Liability Act
and the Consumer Protection Procedure Act were introduced to remove the
consumer’s burden of proof and to improve the consumer protection procedure in the
Court respectively.

Even if the law related to the consumer protection seems to be improved over

the year, there is still some concern with regard to the current mechanism used to
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monitor the media. With the rapid change and the high technology, the author
believes that such mechanism is no longer effective. The author also urges the relevant
government agencies to adjust their roles to efficiently protect the consumer with a
new approach. Such approach should allow the government agencies to
predominantly promote the consumer right in order for the consumer to understand

their rights and protect themselves before coming to resort the government agencies.
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Abstract

Considering the facts and problems arising from the practice of electronic
transaction in Thailand, especially in sales of goods and services between both
business and consumers parties (B2C), there are a number of obstacles relating to
complaint-filings and dispute resolution systems. This is because the same issue is
governed by various laws and regulations. Besides, many competent authorities are
concurrently responsible for the same issue while Thailand has at present no
mechanism to solve problems derived from online contracts as in some foreign
countries. In effect, the Republic of Korea (South Korea) and European Union have
largely improved and developed online systems to cope with problems caused by
electronic transactions. Therefore, Thailand should set up an entity whose function
is one stop service center where consumers are not obliged to contact directly to
any other organizations (single window). Moreover, this reception center should be
run by the State agency (ETDA) with a view to sharing legal disputes database
among relevant organizations. More importantly, this center should create the
alternative dispute resolution system which applies the online dispute resolution.
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Abstract

This article introduces Japanese inheritance tax and gift tax law which has
many unique and interesting features i.e., a long history of such tax implementation, a
very high tax rate and high revenues, a very complex tax calculation to fulfill various
social objectives through taxation, which prove an outstanding efficiency of such tax,
therefore it is useful for next comparative study of Japanese tax law with the draft of
inheritance tax law and gift (income) tax law of Thailand, which will probably be

implemented in the near future.

Keywords: death tax, inheritance tax, gift tax, Japanese law
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Abstract

The annotation of Supreme Court Decisions was introduced by Prince Rabi,
then Minister of Justice, under the reign of King Rama V. Prince Rabi began to add
his own critical analysis to Supreme Court Decisions he collected and published in
2441 B.E. The collection of annotated Supreme Court Decisions of 2441 B.E. was
intended to serve as a guide for the work of the Ministry of Justice and as material
for the Law School of the Ministry of Justice. Annotations on Supreme Court
Decisions have been regarded as valuable legal literature which include informative
and innovative opinions on interesting legal issues. This article gives a historical
account of the annotation of Supreme Court Decisions in Thailand and provides
some interesting examples which illustrate how proper annotations were made.
The article is concluded with emphasizing the importance of annotations of
Supreme Court Decisions and encouraging Thai lawyers to produce more of them
for the benefit of legal education and legal practice in Thailand.
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Abstract

Within the last 10 years, there has been the concept of establishing a new
entity form being a hybrid of an entity which generates a profit for investors and an
entity which benefits the public and considers the society, community and
environment when making a business decision. This concept was concretely formed
when the state of Maryland in the United States enacted the law to recognize legal
status of the benefit corporation in 2010. Thereafter, 20 more states recognized the
status of the benefit corporation as a corporation with an objective to operate
business for investors’ profit while simultaneously creating benefits to the public. A
legal issue in this relation is why these 21 states in the United States enacted the
specific laws governing the benefit corporation despite the existing corporate laws.
After the study of a nature of the benefit corporation, it is revealed that the benefit
corporation is so substantially different from an ordinary corporation that it requires
specific governing laws. This article continues study of the possibility to adopt the
concept of the benefit corporation to the Thai corporate legal system. The writer
found that the Thai corporate law is inconsistent with the benefit corporate
concept and that, if this form of corporate is to be allowed in Thailand, a new
specific principle must be established to govern it. This article further proposes that
the laws on the benefit corporation should be separated from the general
corporate laws and that such specific law must stipulate the scope of directors’
duties and responsibility to conform with the objective of the benefit corporation.
Such law must also require disclosure of information on the public benefit to
shareholders and the public.
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Abstract

The broad interpretation of Section 215 of the Civil and Commercial Code of
Thailand and the absence of a distinction between damages instead of performance
and simple damages causes confusion over the selection of an appropriate remedy for
non-performance, especially when the court has to decide whether the creditor should
be awarded damages instead of performance. This is clearly illustrated by the
disagreement between the Supreme Court Decision No 2625/2551 and the Annotation
on it with regard to the interpretation of Section 215. To avoid confusion, the author of
this article proposes that there must be a clear distinction between damages instead of
performance and simple damages and that damages instead of performance should be

available only in the cases of Sections 216, 217 and 218.
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Abstract

The important passages through the international instruments and other
international standard relating with financing of terrorism is that individual terrorist
and/or terrorist organization, both of extremist and fundamentalist terrorist, can exist,
live, and operate well from the activity of financing, through legal and/or illegal activity.
Financing of terrorism does not put laundering process as the main goal to do their
financing activity, but relied more on the process how to get huge funding to support
and re-activated the terrorist in order to achieve their purpose. One of the important
regimes which are approached in the context of financing of terrorism is using asset
forfeiture as an important mechanism to cut the blood of crime and the root of
terrorism activity. Freezing without delay mechanism as mentioned in the United
Nation Security Council Resolution (UNSCR 1267) should be implemented in domestic
legislation to counter financing of terrorism. The Law Number 9 of 2013 of the Republic
of Indonesia concerning Prevention and Eradication on Financing of Terrorism Crime
regulates undue delay for terrorist fund freezing as mentioned in Article 22. Further,
there are also another long process which should be implemented in blocking the
process. This working paper will assess the obstacles as well as the opportunity to

implement the freeze without delay in Indonesian context.

Keywords:  Freezing without delay, counter financing of terrorism, threat and

opportunity, mechanism of blocking
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AnuanasialuindhenBaaninsiagn1sdn (General Agreement on Tariffs and
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http://www.comlaw.gov.au/Details/C2011A00148 retrieved on 18/02/2015.
http://www.hcourt.gov.au/assets/publications/judgment-summaries/2012/hcad3-2012-10-05.pdf
retrieved on 18/02/2015.
’ ﬂizLwﬂﬁﬁﬁﬁﬂi]::aaﬂmmﬁmﬁ%mﬁLL'U‘UL%'smmuaaamil,ﬁa fio Irduaud dnge losuaus wasy
H¥ama LHushy
* GATT Article XX “Subject to the requirement that such measures are not applied in a manner
which would constitute a means of arbitrary or unjustifiable discrimination between countries where the
same conditions prevail, or a disguised restriction on international trade, nothing in this Agreement shall be
construed to prevent the adoption or enforcement by any contracting party of measures: ... (b) necessary

to protect human, animal or plant life or health;....”


http://www.comlaw.gov.au/Details/C2011A00148
http://www.hcourt.gov.au/assets/publications/judgment-summaries/2012/hca43-2012-10-05.pdf
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AUANAIIEEATEISNGaun sl fiientunisén (Agreement on Trade-
Related Aspects of Intellectual Property Rights) %38 TRIPS 98 8 A1%UA11 “@U1TND199%
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“«

° TBT preamble “..Recognizing that no country should be prevented from taking measures
necessary to ensure the quality of its exports, or for the protection of human, animal or plant life or
health, of the environment.”

® TBT Article 2.2 “Members shall ensure that technical regulations are not prepared, adopted or
applied with a view to or with the effect of creating unnecessary obstacles to international trade. For this
purpose, technical regulations shall not be more trade-restrictive than necessary to fulfil a legitimate
objective, taking account of the risks non-fulfilment would create. Such legitimate objectives are, inter alia:
national security requirements; the prevention of deceptive practices; protection of human health or
safety, animal or plant life or health, or the environment. In assessing such risks, relevant elements of
consideration are, inter alia: available scientific and technical information, related processing technology or
intended end-uses of products.”

" TRIPS Article 8.1 “Members may, in formulating or amending their laws and regulations, adopt
measures necessary to protect public health and nutrition, and to promote the public interest in sectors
of vital importance to their socio-economic and technological development, provided that such measures
are consistent with the provisions of this Agreement.”

“wealth of nation is important, but for what reason we increase wealth when some methods

to do so destroy health of people. As a result, nobody can benefit such wealth anymore.”
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