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Abstract

The Thai government has recently announced an intention to increase
investment in infrastructure and it appears to be the Government’s intention to use
Private Public Partnerships (“PPPs”) to deliver infrastructure projects as a part of
this investment initiative.

The UK’s Private Finance Initiative (“PFI”) was a 20-year initiative to involve
the private sector in public sector projects, in particular by using PPPs to deliver
large infrastructure (and other) projects. However, PFI met with decidedly mixed
success, and it is widely considered that PFI projects frequently failed to deliver
good value for money for UK taxpayer.

In December 2012 the UK Treasury published a report on the performance
of PFI, highlighting some of the issues which became evident through the lifecycle
of the initiative and the key lessons that should be learned to inform the UK’s new
approach to PPPs, called PF2.

In this article, | draw on the conclusions and recommendations of the
Treasury’s 2012 report (and related reports by other UK government agencies) to
identify some themes from the UK’s experience which are of universal relevance
for public authorities considering entering into PPPs. In particular, three themes are
gathered from the issues identified by the Treasury which are of universal relevance
since they arise from natural tensions caused by the basic PPP structure:

transparency, alignment of interests and appropriate risk allocation.
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After analysing the key universal issues identified by the Treasury’s 2012
report and discussing the three themes, | review the recommendations made by
the Treasury to address these issues. It is hoped that Thailand will take advantage
of the lessons learned the hard way by the UK over the last 20 years, so that the
Thai pubic sector will be able to operate as a sophisticated consumer in respect of
infrastructure projects, and both the Thai public sector and the private sector will
be able to benefit from the efficiencies offered by PPPs.
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Regulating for Good Governance

and Transparency in Public Private
Partnerships

Neil Andrews>k
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Abstract

The study of business and business law started in the modern era in the study
of political economy with Adam Smith. In 1759 Smith described four types of people in
terms of their transparency: the forthright and honest; the person who is reserved and
who conceals; the person who appears to be open who unintentionally deceives; and,
the person who appears to be open but who deliberately deceives. Transparency,
according to Smith, leads to trust and confidence and deception erodes. The answer
was largely to be found in the practices of the market rather than in law. Markets lead
to prosperity and in repeat transactions people will act honestly to increase their
business. When trust breaks it takes time to regenerate it. Law does play a part in
maintaining trust for the people in Smith’s third and fourth categories as the markets
supported by the confidence people have in the state in promoting justice. Private
public partnerships (PPPs) bring the principles relating to disclosure in business law with
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the other principles relating to disclosure by government in constitutional law. While
Smith opposed such arrangements, their use has been influenced by neoliberalism
which has reduced the activities of the state and the taxes to provide infrastructure and
services. The major issues around PPPs have been: (1) corruption in seeking to win
tenders from the government including donations to political parties; (2) lack of
transparency expected of government because of commercial confidentiality; (3) losses
being borne by the public with profits going to the private sector; (4) withdrawal of
services or limitation on other rights to increase patronage or use of PPPs assets; and,
(5) administration in insolvencies. Companies involved in PPPs face more transparency
and their application may be difficult to predict if a project becomes politically
controversial. There is often conflict around the confidentiality required for commercial
processes and the disclosure required for the government in a democratic society.
While the formal part of the PPPs is covered by these issues the period before the
formal process starts, as the case study of the New South Wales’ Independent
Corruption  Commission’s Project Credo shows, can include serious corruption.
Independent Commission Against Corruption (ICAC) is a rare political and legal
transplant from a colony in East Asia - Hong Kong - into a western developed multi
party parliamentary democracy. There is tension in ICAC's public inquiries between the
public good in the exposure of corruption and the abrogation of the individual's rights
to privacy, silence and the presumption of innocence. Its inquiries have also not led to
criminal  prosecutions and convictions. The conduct disclosed in such hearings
challenges confidence in both business and government. In spite of this there is
widespread support for ICAC by media, interest groups and public opinion and support
for a national ICAC.
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Good Governance and Transparency

from the Criminal Law Perspective
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Abstract

The traditional view of criminal law and criminal justice is that punishment is
the best and the primary response to crime. Although ostensibly rational, this view is
based on an oversimplified understanding of the role of criminal law in controlling
behaviour, and all too easily leads to “penal populism”, in which criminal law and the
criminal justice system are used for political purposes. An alternative view of criminal
law rests on the concept of procedural justice. People obey the law because they see
this as the “right thing to do”. The readiness of people to comply with the law
depends less on the outcome of the process, and more on the perceived faimess of

the process and how they are treated.

The existence of clear norms and the operation of the criminal justice system
have a deterrent effect. Furthermore, criminalization and the operation of the criminal
justice system have an educational, moral function: they reinforce social norms against
corruption. Severe responses by the criminal justice system may have a deterrent
effect, but this effect should not be overestimated. The enforcement of the law should

be regular, consistent, predictable and above all fair.

Strengthening good governance calls for a range of measures, both in and
outside the field of law. Speaking from the perspective of criminal law, the operation of
the criminal justice system is important in the prevention of and response to
corruption, and in strengthening a government built on the rule of law. But criminal law
is a tool that should be used with great restraint and delicacy. Sledgehammer blows
with the Criminal Code from time to time may look good in the media and may pay off

at the ballot box, but can all too readily prove counterproductive in the long run.
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Visions of the Good Society: Good
Governance, Corruption and Public Law
— Reflections on Selected Thai,

German and Global Discourses
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Abstract

The article presents an outline and concise comparison of three discourses on
the good society, good governance, and public law. The way how these concepts are
understood substantially and put in a relation to each other differs significantly among
them, namely: the neoliberal good covernance discourse, a German, and a Thai
discourse. An interesting indicator for the particularities of the different configurations is
the perception of corruption. Receiving relatively little attention by the German
discourse, the issue of corruption has a prominent place in the global neoliberal and
the Thai discourse on good governance. Substantially, it is perceived as a violation of
democratic equality in the German discourse, seen as a threat for foreign investment in
the global neoliberal one and feared as endangering the integrity of the purity of the
political order in Thailand.
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Abstract

An exact definition of “BDSM” can currently not be found. However, in
BDSM community, it is understood as “Sexual orientation or lifestyle pattern which
created sexual pleasure for themselves and/or others by causing pain to the body
or released sexual emotions through, without the pain involved, a lot of sexual
activities differently from general people”. From point of view of ordinary people,
BDSM means only sadism and masochism, which is inaccurate definition. Different
activities depending on fantasies and experience of BDSM participants can be
practiced. On one hand, BDSM activities are not widely accepted. On the other
hand, numbers of attendants for “alternative sexual orientation” are steadily
increased. For BDSM people, BDSM is not only symbol for sexual freedom in
unlimited forms but also right to privacy. A lot of etiquettes must be upheld to
ensure the safety of participants, whereas consent of participants is the BDSM
golden rule. In fact, a lot of BDSM partners make an agreement on various matters
in form of a contract e.g. dominant/submissive contract, scene contract and
mater/slave contract for couple with long term relationship. Society acceptance is
extrinsic in comparison to legal validation of their contract or exclusion by consent
in the case of injure or dead caused by sexual activity. In this article, the general
principles and provisions of law are surveyed and analysed. Moreover, judgments in

Thailand and abroad will be analysed in aspect of acceptance of BDSM activities.
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Abstract

Growth of international environmental law as a separate area of public
international law began in 1972 with the Stockholm Declaration on the Human
Environment. This article aims at analysing principles and concepts of international
environmental law, which were identified through (1) international treaties, (2) non-
binding international instruments, and (3) decisions of international courts/organizations.
It specifically considers the fundamental rights to the environment recognized under

various multilateral environmental agreements.

Keywords: Sustainable Development, International Environmental Law, Public

International Law, Right to the Environment, Principles of Environmental Law
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Abstract

The main purpose of this research is to find a proper way to improve Thai
laws concerning anti-corruption in public procurement. The research found that
practical problems of public procurement have emerged: (1) policy corruption; (2)
structure of public procurement organization that is centralized; (3) corruption along
the process of public procurement. In response to those problems, the research
team recommends that Thailand adopt new legal measures such as the disclosed
information and open-meeting methods as well as the code of conduct for the
public procurement process. Second, the Thai Public Procurement Structure should
be reorganized and to a decentralized system. Finally, legal measures controlling
the public procurement process should be amended in order to make it more
effective for the existing anti-corruption.
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Abstract

The measure on plain cigarette packaging has become the issue of interest
in the society both in international society and society in Thailand because this
measure prohibits the use of trademark on cigarette packaging, leading to the
consideration on the trademark protection under the Agreement on Trade-Related
Aspects of Intellectual Property Rights. The academics have different opinions as to
whether or not the measure on plain cigarette packaging contradicts with the
Agreement on Trade-Related Aspects of Intellectual Property Rights. In one aspect,
it is opined that the trademark owners have no right to use the trademark as the
Agreement on Trade-Related Aspects of Intellectual Property Rights has not
provided such a right, then the trademark owners cannot request to use the
trademark prohibited by the measure on plain cigarette packaging. On the contrary,
it is opined that even though the trademark owners may not have the right to use
the trademark, they still have a legitimate interest in using the trademark.
Furthermore, there is an issue to consider as to whether or not the measure on
plain cigarette packaging creates the unjustified obstacles to encumber the use of
the trademark in accordance with the Agreement on Trade-Related Aspects of
Intellectual Property Rights. In this Article, it will study and analyze on the relevant
provisions, the context of those provisions together with the object and purpose of

the Agreement on Trade-Related Aspects of Intellectual Property Rights.

Keywords: Trademark, Intellectual property, Plain cigarette packaging
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Abstract

Republic of Indonesia (Indonesia) is a country in Southeast Asia which has large
population. Indonesia also is an archipelago country whose territory is divided into
region, thereby forming particular community in each area. Prior to forming national
laws, the Indonesia people has had applicable laws that are limited to the members of
the community itself and its territory. Society referred is called indigenous community,
that can be defined as communities that lived by the ancestors origins of hereditary
above customs territory, which has sovereignty over land and natural resources; social
and cultural life which governed by customary law and customary institutions who
manage the sustainability of community life. The definition shown that life of
indigenous community governed by their own law, including the land and natural
wealth. 15 years after the independence of Indonesia, Indonesia established a
legislation governing national agrarian (natural resources), including land, namely Act
No. 5 Year 1960 on Basic Regulation of Agrarian (or more often referred to as
UUPA/Basic Agrarian Act). Although there has been the national law on agrarian,
traditional land law has not been forgotten, but rather integrated in it. Thus there is no
right of the people that eliminated arbitrarily. However, in practice, sometimes there is
a conflict between the implementation of customary law and national agrarian law.
Then how to solve conflicts that arise between the customary rights holder with other

rights holder over the same area of land?

Keywords: land right, indigenous community, ulayat right
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Book Review

Phattharaphong Saengkra/*

Introducing Diversity:
A Review Essay of The Cambridge

Companion to International Law

James Crawford and Martti Koskenniemi (eds). The Cambridge Companion to

International Law. Cambridge University Press. Cambridge, 2012. xi + 471.

1. Introduction

Since its momentous institutionalisation in the late nineteenth century, the
discipline of international law has continuously produced a good number of
introductory works on the subject. Among those that are now regarded as classic
are The Law of Nations by James Brierty,1 Modern Introduction to International

Law by Michael Akehurst’ and, more recently, International Law by Vaughan

* Lecturer, Faculty of Law, Thammasat University. LLB (Tokyo), MSc (LSE).

' The first edition appeared in 1928. The sixth edition, published in 1963, is edited by Sir
Humphrey Waldock, and the seventh edition, in 2012, by Andrew Clapham. See, respectively, H
Waldlock (ed) The Law of Nations: An Introduction to the International Law of Peace (6th edn, Oxford
University Press, 1963); A Clapham (ed) Brierly’s Law of Nations: An Introduction to the Role of
International Law in International Relations (7th edn, Oxford University Press, 2012).

? The first edition appeared in 1970. The seventh edition, published in 1997, is edited by
Peter Malanczuk. See P Malanczuk (ed) Akehurst’s Modern Introduction to International Law (7th edn,
Routledge, 1997).
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Lowe.” All of them aim to introduce the field to the students and non-specialist
readers who want to understand the role of law in international relations. The
Cambridge Companion to International Law claims to share the similar spirit with
the similar readership in mind; but it takes a strikingly original outlook. In the words
of one of its editors, ‘the unique aspect of this book is that it offers sophistication,

complexity and reflexivity while speaking to the general reader.””

In this analytical essay, | propose to explicate this unique aspect of the
Companion. | will not concern myself with the summary of individual chapters
which are very rich and sophisticated. Such a task seems almost impossible in this
short writing. Nor will it be particularly fruitful. Rather, | will seek to explain and
discuss the diversity of conceptions of ‘international law’ presented in the book.
Such diversity, | will argue, is the defining feature of the Companion, and, in turn,
reflects several features of the field of international law as understood by the

editors.

2. Diverse conceptions

The Companion is a collection of essays edited by James Crawford and
Martti Koskenniemi. It is strikingly original in many aspects. The contributors are
drawn from a very diverse group of scholars, ranging from the former judge at the
International Court of Justice to the Marxist and Feminist legal scholars and to the
highly influential philosopher. Indeed, the curious combination of the two editors
already intimates the unique collaboration. Crawford was then the Whewell
Professor of International Law at the University of Cambridge and is currently a
judge at the International Court of Justice. He is known predominantly as one of
the most sought-after advocates before international tribunals and as the final
special rapporteur of the International Law Commission on the topic of state
responsibility for internationally wrongful acts. Koskenniemi is Professor of

International Law at the University of Helsinki who is known predominantly as a

Y Lowe, International Law (Oxford University Press, 2007).

Y Koskenniemi, ‘Conveying Complexity: Martti Koskenniemi on the Cambridge Companion
on International Law’, at http://cjicl.org.uk/2012/02/03/conveying-complexity-martti-koskenniemi-on-the-
cambridge-companion-to-international-law-2/ (last access 31 May 2015)


http://cjicl.org.uk/2012/02/03/conveying-complexity-martti-koskenniemi-on-the-cambridge-companion-to-international-law-2/
http://cjicl.org.uk/2012/02/03/conveying-complexity-martti-koskenniemi-on-the-cambridge-companion-to-international-law-2/
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highly influential academic lawyer and legal historian. His works include From
Apology to Utopia and The Gentle Civilizers of Nations. The book thus comprises
erudite contributors who are known either as a practitioner or a scholar or, for

some, as both practitioner and scholar.

Equally original is the book’s innovative quadripartite structure which are
titled ‘the contexts of international law’, ‘international law and the state’,
‘techniques and arenas’ and ‘projects of international law’. A closer look at each of
these four parts will reveal that while there are some familiar topics, some other
traditional themes seem missing or at any rate do not have any separate chapter of
their own. Thus while there are chapters on statehood, state jurisdiction, and
sources of international law, there are no chapters on the law of treaties or the law
of the sea. Instead, many other new themes appear, such as the intellectual history
of international law, the construction of the international order and the

international Rule of Law, and the issue of global poverty.

In my view, such originality points to the defining feature of the Companion:
its unhesitating engagement with the diverse conceptions of ‘international law’. As
the editors make clear at the outset, ‘the discipline/profession of international law
is approached in different ways by different scholars’ (p vii). Thus while there is a
central sense of international law as the ‘discipline/profession’, how one may
understand and study it can be different - quite different. The editors choose to
present this diversity of approaches to the subject directly in order to ‘convey both
traditional and critical understanding of the field” (p 2). Let me delve into this a

little more.

Lawyers — and perhaps non-lawyers too — are familiar with the technical
sense of international law as an intricate body of rules, or a legal system, or the
legal system that is ‘based on and helping to structure a system of relations among
states and other entities’.” Also influential is the conception of international law as

process: ‘the entire decision-making process, and not just the reference to the

> J Crawford (ed) Brownlie’s Principles of Public International Law (8th edn, Oxford University
Press, 2012) p xvii.
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trend of past decisions which are termed “rules””.° The Companion seems to have
incorporated both lines of conceptions,7 but it chooses to describe international
law as a ‘discipline’” and ‘profession’ or, more precisely, a specific branch of the
legal discipline and profession. As the editors observes, ‘international law’s “home”
surely is the context of law. This is the genus of which international is a species.’
They go on: ‘International lawyers are not only trained in specific techniques of
international cooperation, but also, indeed, first of all, as lawyers.” (p 6, emphasis in
original). On this view, if international law is after all a branch of law, international
lawyers are only a specialised group of lawyers — the view that goes back at least

to the late nineteenth century.8

Underpinning the Companion is thus the traditional conception of
international law as a discipline and profession with the emphasis that it constitutes
just one component of law in general. But the book also goes very much further. It
provides several understandings to complement this core. ‘International law’ is
described by the editors as ‘law, with the capacity to regulate relations between
states as well as between states, peoples and other international actors’, ‘a
language of government in certain contexts’ (p 2), ‘a bundle of techniques’ (p 2),
and ‘a framework within which several (modern or post-modern) constructivist
projects are articulated’ (p 3) — all juxtaposed with one another. This introduction
of diversity of the conceptions corresponds with the unique structure of the book.
The point of departure is that international law, like other branches of law, can
operate only in certain contexts. According to the editors, it operates in multiple
contexts, three of which are chosen to be discussed in Part | titled ‘contexts of

international law’. Gerry Simpson explains many ways in which international law

R Higgins, Problem and Process: International Law and How We Use It (Oxford University
Press, 1994) p 2.
" To my mind, the conception of law as rule does not in and of itself occlude the conception
of law as process. They can be complimentary. As Crawford observes, ‘International law is both a
process of assertion and reliance and a system of principles and rules: together they constitute the
course of international law, confounding those critics who simplemindedly assert that it can be one
(process) or the other (system) but not both’. J Crawford, Chance, Order, Change: The Course of
International Law (Brill, 2014) p 22.
® Fora magisterial monograph on this episode of history, see M Koskenniemi, The Gentle

Civilizers of Nations: The Rise and Fall of International Law (Cambridge University Press, 2001).
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operates in diplomacy. Martti Koskenniemi traces how the debates on the role of
international law have developed in political ideas. And Federic Megret discusses
various positions on the character of international law in jurisprudential debates.
Linked to these contexts is the modern-state system which occupies the central
place in international law. Despite the diversity and complexity in contemporary
international relations, states and inter-state relations are still ‘a major
preoccupation’ of the discipline (p 7). Part Il, titled ‘International Law and States’,
therefore discusses different aspects of statehood: the components of statehood
by Karen Knop, sovereignty by James Crawford, state jurisdiction by Bruno Simma
and Andreas Muller, and war by David Kennedy. Part lll, titled ‘Techniques and
Arenas’, corresponds to the conception of international law as a system of
professional techniques which are employed in certain institutions. The key issue is
how rules and principles of law are generated and enforced, the topic discussed
respectively in the chapter ‘Law-making and sources’ by Hilary Charlesworth and
the chapter ‘International law and the relativities of enforcement’ by Dino Kritsiotis.
Benedict Kingsbury and Jan Klabbers discuss respectively international courts and
tribunals and international organisations, two of the more significant development
of international legal institutions. The last part, ‘Projects of International Law’, deals
with how international law has been employed to pursue and implement political
projects by various groups of persons. Seven projects are discussed: the
construction of international order by Anne Orford, the consolidation of the
international Rule of Law by BS Chimni, international human rights protection by
Susan Marks, international criminal justice by Sarah Nouwen, regulation of
international economy by Helene Ruiz-Fabri, global poverty by Thomas Pogge, and

development and conservation of resources by Sundhya Pahuja.

Perhaps | should highlight that it does not follow from the multiple
conceptions that there are multiple social phenomena which we lump together
and call sweepingly ‘international law’. Nor does it mean that each conception
carries equal explicative power. The point is rather that diverse members of the
international legal profession always bring with them diverse experience and,
therefore, diverse views of what the field is. And since ‘from the beginning,

[international law] has been composed of different pieces that refract
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differen‘tiatly’,9 an accurate account of the field should convey this complex reality
and inevitable diversity. The editors accordingly choose to weave different
understandings into one tapestry which may be called a ‘catholic view of
international law’: the all-embracing view that the discipline and profession of
international law is not monolithic but indeed composed of a very large and
diverse groups of specialists called international Lawyers.10 The result is a series of
nuanced and sophisticated essays that are versed in legal techniques and equally
alert to political realities and historical constraints. As Crawford explains elsewhere,
the discipline and profession of international law carries different significance

simultaneously:

‘It means a constant responsiveness to the sources and constraints of
normativity. It means a sufficient regard for form. It means an awareness of
our collective histories, and the different attitudes to the world that these
have produced. It also means a more nuanced awareness of our own
collective history as international lawyers, and of our institutions. It means
the possession of a certain technique, a technique of plurilingual
interpretation, and as to customary law, of hermeneutics. It means a
tempered sense of realism, one that can confront the face of power with an
“ought” and even a “must not”. Be sceptical as to motives and
consequences — to be sure — but do not deformalize to the point of the

extinction of our subject, Lavv.’11

3. Constant transformation

| have explained the diverse conceptions of international law that inform
the entire Companion. The all-embracing approach of the book may be called a
‘catholic view of international law’. But to what extent is this approach justified?
Let us look at the core conception of international law as discipline/profession and

the catholic-view approach in tumn.

’ J Crawford, ‘International Law as Discipline and Profession’, ASIL Proceedings, Vol 106, 2012,
p 473.

¥ m Karagiannak and J Crawford, ‘State Immunity, War Crimes and Human Rigths’, Global
Change, Peace and Security, Vol, 26, 2014, p 91.

o Crawford, supra note 9, p 485.
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The emphasis on the traditional understanding of international law as a
discipline and profession is justified in so far as it avoids the endless jurisprudential
debate as to whether international law is really ‘law’ or ‘law properly so-called’.
The question is an old and tired one but its spectre still haunts the contemporary
field in various contexts. Thus some textbooks recently published still begin with
this discussion,12 and the Companion too allocates one chapter to it, where Megret
distinguishes usefully different positions and views (see pp 64-92). For the editors,
the designation and label are not of particular significance. What is more important,
however, is the observable social fact that there is a discipline/profession called
‘international law’ in which a large group of lawyers called ‘international lawyers’
engage in various ways with what they call ‘international law’. It is therefore more
fruitful to seek to understand what these persons actually think and do and have
actually thought and done. As Crawford puts it elsewhere with his characteristic
clarity, ‘One does not have to believe in the existence of God to credit the
existence of the clergy, and if the existence of international law is for some
uncertain or doubtful, one cannot doubt the existence of international lawyers,
people who are in the profession of doing something they identify as international
law, are paid for or even do it for free, in seemingly endless pro bono briefs.”"” For
the analysis of the field from this perspective would still hold good ‘even if one
were to concede ... that there is no such thing as international law or that it bears
no resemblance to law properly so-called.”" As such, the conception of
international law as a discipline/profession shifts the level of analysis from the

metaphysical level to the empirical one, and from the abstract to the concrete.

But what of the catholic view? To what extent is the presentation of diverse
conceptions of international law justified? As explained above, the Companion
engages with multiple conceptions of international law, and does not provide any
definition of it at the beginning of the book. In fact, many authors of recent
textbooks on the subject seem to avoid defining the term ‘international law’, albeit

with varying reasons. Lowe, for instance, begins his book with the explanation of

1 See eg, M Dixon, Textbook on International Law (6th edn, Oxford University Press, 2013) p 1;
J Klabbers, International Law (Cambridge University Press, 2013) pp 9-10; Crawford, supra note 5, pp 9-11.

" Crawford, supra note 9, p 472.

* Ibid, p 475.
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the ‘core’ and not any definition. He argues that there is ‘a penumbral area which
can be equally classified as international law or some other branch of the law.” "
However, for the editors of the Companion, the elusiveness of the concept has to
do not so much with its ‘penumbral area’, as with the very nature of the field
itself. The nature of international law, in the editors’ view, dictates the catholic
view or the open approach. The point receives somewhat elliptical expression as

follows:

‘The most conspicuous aspect of international law’s speciality, however,
may be its constant silent transformation, not as a result of legislative
activities of formal law-making organs (indeed there are few such organs), but
in response to the needs of its “consumers”. It is that fluidity — its dynamics
- that ultimately accounts for the inability of any of the four or five standard
theoretical positions to grasp it wholly. International law is what we make of
it and here the connotation of the “we” has no pre-established limits. Surely,
a consensus about what international law is, how it operates and for whom,
may arise in each of its contexts — but that view may be different between
those contexts and one source of richness of the discipline is that they
operate relatively independently and are in no hierarchical relationship to

each other’ (p 7).

It is thus the constant dynamic - the constant development - of
international law that does not allow a single definition. Defining something
involves, in a sense, delimiting it. But if ‘international law’ is delimited at the
outset, the subsequent explanation of its transformation may be obstructed or
restricted, and the understanding of its nature inaccurate or incomplete. Therefore,
the editors may have thought that it would be more approximate to reality to
present different conceptions instead of a single working definition and to prise
open from the beginning the concept which is the subject of the study.

But the dense paragraph quoted above also points further to several salient
features of international law as understood by the editors which underpin the

many conceptions presented in the Companion. Let me dwell upon only three: the

® Lowe, supra note 3, p 5.
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open-textured character, the decentralised nature, and the relativity of the

contexts.

Turning to the first feature, the open-textured character or the openness of
international law refers to the absence of a prior limits of the contemporary field.
This involves at least two further aspects. First, contemporary international law sets
no a priori limits to its potential par’cicipan‘cs.16 Hence, ‘the connotation of the “we”
has no pre-established limits’ (p 7). In other words, if international law governs
international relations, there is no fixed conception of who the actors in the
relations are. Here the discussion is traditionally made under the rubric of ‘subjects
of international law’, the familiar topic that does not appear in the Companion. It is
of course well known that, at least since Vattel, international law is overwhelmingly
inter-state law. The notion was pushed to the point where it was observed
authoritatively at the early twentieth century that ‘States solely and exclusively are
the subjects of international law’." Whether or not that was an accurate staternent
of the law as it stood at that time is subject to debate, but, at any rate, it cannot
be the case anymore. The making and the application of international law are no
longer, if ever were, limited to states. The twentieth century has witnessed
remarkable diversification of the actors in international forums. In terms of subjects
or participants, contemporary international law has a rather complex pictures of
states as the building block of the system and many other actors having rights,
duties and responsibilities of different kinds and to a different degree. The point
was once disputed before the Second World War but became settled
authoritatively by the International Court Justice in the Reparations opinion in 1949
where the Court held ‘Throughout its history, the development of international law
has been influenced by the requirements of international life, and the progressive
increase in the collective activities of States has already given rise to instances of
action upon the international plane by certain entities which are not States.” '

' On the conception of the international legal system as an open system, see J Crawford,
‘International Law as an Open System’, in J Crawford, International Law as an Open System: Selected
Essays (Cameron May, 2001).

YL Oppenheim, International Law: A Treatise (1904), cited in Crawford (ed), supra note 5, p 5.

s Reparation for Injuries Suffered in the Service of the United Nations, Advisory Opinion, 1CJ
Report 1949, p 178.
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Similarly, contemporary international law has no a priori limits to its
contents. If international law governs international relations, there is no longer fixed
conception of what international relations are. In this aspect, too, international law
is informed by the ever-changing ‘requirement of international life’. Indeed, the
Permanent Court of International Justice has made this point early in the twentieth
century: ‘The question whether a certain matter is or is not solely within the
jurisdiction of a state is an essentially relative question; it depends upon the
development of international relations’ " So, for example, how a government treats
its citizens used to be regarded as purely domestic matters. But human-rights-
related issues are now very much part of international relations and international
human rights law provides the intricate standards of treatment of individuals, some
of which have crystallised into customary international law binding upon all
states.” Here again, there are certain patterns of subject-matters that seem to be
the major preoccupations of the discipline. Koskenniemi, in his chapter, speaks of
international community, individuals, states, peace and welfare. But there are new
subject-matters too, some of which are discussed in the last part of the book called

‘Projects of international law’ as | have explained briefly above.

The open texture of the field is due partly to the absence of any
centralised authority who has the compulsory power of the legal nature.
International law is often known for its decentralised nature. It lacks overarching
organ to make, apply and enforce laws with compulsory jurisdiction. Such powers

lie with individual states who have sovereignty and independence. Therefore the

v National Decrees Issued in Tunisia and Morocco, Advisory Opinion, Publication of PClJ Series
B 1923, p 24.

% David Kennedy, for example, explains the contemporary ‘international human rights regime’
as follows: ‘Governments have human rights departments, ombudsmen, special rapporteurs, and
investigative divisions. If you are a diplomat, you can be assigned human rights as a specialty. If you are a
law student, you can aspire to a career in the field of human rights. We have human rights networks,
human rights courts, non-governmental organizations, citizens’ initiatives, government bureaus,
international institutions, private foundations, military staffs, specialized journalists, authors, and media —
all in one or another way ‘doing’ human rights. Diplomats denounce one another, citizens write letters
and send checks, and a cadre of diverse professionals travels the world denouncing governments and
promoting human rights.” D Kennedy, ‘The International Human Rights Regime: Still Part of the
Problem?’, in R Dickson et al (eds) Examining Critical Perspectives on Human Rights (Cambridge
University Press, 2013) pp 19-20.
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fundamental principle of the international legal system is that of consent. The
existence and the binding force of rules of international law is grounded in state
consent. Treaties are based on mutual consent. Customary international law
derives from consent or consensus of states. Persistent objectors are allowed to
exempt from the application of custom, which reaffirms the consent principle. The
powers to apply and enforce the laws also lie primarily (but not exclusively) with
states. Thus, the international legal system long permits the resort to self-help
measures to induce the recalcitrant states to comply with the rules of law. A
countermeasure is often explained as a feature of decentralised system,21 and the

decentralised system as a defining feature of international law.

This aspect of international law is discussed in several chapters in the
Companion. For example, Simma and Muller, Charlesworth, Kingsbury and Krisiotis
elaborate on the consequences of the decentralisation, respectively, in the areas of
state jurisdiction, the making of international law, international courts and the
system of enforcement. Certain chapters, on the other hand, take issue squarely
with this familiar understanding. Simpson, for instance, seeks to provide a more
nuanced and differentiated picture when he explains the role of international law
in diplomacy by categorising it into three forms: the relations between the Great
Powers themselves, between the Great Powers and the peripheries, and between
the autonomy and independence of the sovereign states and the imperatives of
international regulation and world order (pp 29-30). In his telling, decentralisation is
therefore only part of the story. The history of ‘colonialism or domination or

)

exploitation or “outlaw states”’ is very much part of the story that has to be told,
and it has been brought out to a great extent by Simpson himself in his monograph
titled ‘Great Power and Outlaw States’.”” To have a full grasp of international law is

to have the understanding of different stories including the less familiar ones.

Turning now to the last point which concerns the contexts of international
law. As | have already touched upon, international law operates in many contexts

and the editors choose three to be discussed: diplomacy, ideas and law. In my

% See eg, Draft Articles on State Responsibility for Internationally Wrongful Acts, with
Commentaries, UN Doc A/56/10, p 128.
26 Simpson, Great Powers and the Outlaw States (Cambridge University Press, 2004).
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view, the plurality of the contexts are very much in the same line with the familiar
distinction between two roles of international lawyers: practitioners and scholars.
That the introductory book seeks to combine both groups of lawyers shows that

the Companion is a rather intellectually ambitious enterprise.

The two roles, Crawford and Koskenniemi observe, are not in any
hierarchical relationship. The practitioner is not in a higher position than a scholar
and vice versa. Rather, they are simply different and require different methods of
working. In fact, it is not uncommon that one lawyer may wear two hats, albeit not
at the same time. Practitioners have to focus on the technical details and concern
themselves with the application of the law in a particular case. The judges are
necessarily concerned with the case before it and the counsels with the specific
needs of their clients. On the contrary, scholars are allowed to take a broader
perspective looking into ideas and histories behind the law. The point is therefore
that it is important to be fully aware of the specific context of the operation of the
law. The methods by which the law operates can be quite different according to its
contexts. So can the meanings of legal vocabularies and institutions. ‘International
legal concepts and institutions are in this sense intensely contextual.” To
understand their meanings, ‘we should know what policy it is intended to support,
or against whom or which kind of preference it is expected to operate’ (p 4).
Koskenniemi summarises the relationship between the roles of an academic and a

practitioner thus:

‘What works as a professional aregument depends on the circumstances. |
like to think the choice lawyers are faced with as being not one of method (in the
sense of external, determinate guidelines about legal certainty) but of language or,
perhaps better, of style. The various styles — including the styles of “academic
theory” and “professional practice” — are neither derived from nor stand in
determinate hierarchical relationships to each other. The final arbiter of what works

is nothing other than the context (academic or professional) in which one argues.’23

2 M Koskenniemi, ‘Letter to the Editors of the Symposium’ 93 American Journal of
International Law (1993), reprinted in M Koskkeniemi, The Politics of International Law (Hart Publishing,
2011) p 300.
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4. Open conclusions

| have sought to make clear the overarching approach which informs the
entire Companion and discuss the extent to which it is justified. The editors decide
to take the approach to the field of international law that is at once all-embracing,
open-ended and alert to the diversity of the conceptions of the subject. This
approach, in my reading, follows inevitably from the open-textured nature of the
field as understood by the editors. | have also shown that the view as to the field’s
openness is shared by many other international lawyers including judges of the

International Court of Justice and other scholars.

To return to the interview by Koskenniemi quoted in the introduction of the
essay, the Companion aims to provide sophistication, complexity and reflexivity.
This goal surely makes this intellectually ambitious book a demanding read. Most
chapters in my reading are marked by important nuances and full of subtleties and
interest. But all chapters are also extremely well written and well structured. The
complexity of the arguments in the book comes surprisingly with the lucid
explanation. The editors say that this introduction is directed ‘not only to lawyers
but to academic and professional audiences generally, including non-specialist
readers keen to form an overall view of the subject or to explore some aspect of it
perhaps related to their own work or, perhaps more generally, to form a reasoned
opinion on some matter of international interest” (p 2). | am certain that this group
of audience can, or, at any rate, should be able to, comprehend the arguments

presented in the book.

It is only natural that the book that emphasises the openness and diversity
of its subject will end with the open and diverse conclusions. This is precisely what
the editors seek. They invite the readers to form their own opinion as to the role of
international law in international relations after having studied carefully the
materials presented in the book. Such diversity of the well-informed opinions is

also another feature of the Companion.
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