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Abstract

The apparent similarity between the nature of servitudes in Roman law and
that of restrictions on rights of owners of immovables in the Thai Civil and Commercial
Code has naturally generated doubt as to whether the former has had any influence
on the latter. To shed light on this crucial academic issue, the author has ventured to
conduct instant research into the subject-matter on the basis of available material. On
the Thai side this consists of the English-language draft of the Thai Civil and Commercial
Code tabled for adoption by the Codification Committee of the Law-Drafting
Department in 1929, rendering into Thai being subsequently undertaken lock, stock and
barrel prior to promulgation of its Book 4 (Property) in 1932. On the Roman side,
sources include the law of the Twelve Tables (Lex Duodecim Tabularum or Lex
Duodecim Tabulae) enacted circa 450 B.C. and Institutiones of Gaius (written circa A.D.
161). Gaius, a jurist of the classical period, is believed to have uniquely preserved
Roman law of his period. Another Roman source is lustinianus” Corpus luris Civilis which
significantly includes Digesta or Pandectae (extracts of works of classical jurists) and
Institutiones (elements of law using Gaius” work of the same designation as the model)
and was promulgated in A.D. 533. These writings are known in academia as “Roman

sources”.
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The present paper is a quasi-mini-dissertation, resulting, as it does, from
instantaneous research carried out with little or no time to spare. Its main thesis is that
restrictions on rights of owners of immovables in the Thai Civil and Commercial Code
have not been derived form servitudes in Roman Law as has been prima facie
suspected: they are, on the contrary, an incarnation of restrictions on ownership in
favour of neighbours (nachbarrechtliche Eigentumsbschréankungen) equally found in
Roman law which, at a late stage of its development, named them “servitutes
legales”. Its subsidiary thesis is that Thai servitudes hail from their counterparts in
Roman law. These theses are, however, subject to the need for further in-depth

research to advance the cause of true scholarship.
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Abstract

Thailand ratified the Convention on the Rights of Persons with Disabilities
(CRPD) in 2008 which means Thailand has consent to be bound by its general and
specific obligations. Most of Thailand’s laws, policies, measures and projects conform to
articles of convention. Disability related organization together with related agencies
have driven everything to conform with convention quite well. But there are still
problems in amendment of Thai laws to match up with Convention on the Rights of
Persons with Disabilities.

Problems should be solved by adjustment of structure and authorities of sub-
Committee for Support and Promotion of the implementation of Convention on the
Rights of Persons with Disabilities. National Office for Empowerment of Persons with
Disabilities should be assigned missions related with the convention such as building
research databases, doing researches and making plans etc. Moreover, Thai government
was suggested to join the optional protocol to Convention on the Rights of Persons
with Disabilities.
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Abstract

For a business purpose, medicines and other pharmaceutical products are
manufactured and sold by pharmaceutical companies in the same manner as other
consumption products generally sold in the market. However, the medicines and other
pharmaceutical products have the “unique characteristics” different from other general
products particularly because the medicines and other pharmaceutical products may
cause harms or risks to life and health of people. Therefore, prior to application of
drugs, there must be a diagnosis and prescription from the physicians or healthcare
professionals who are equipped with expertise in their relevant fields. Accordingly, the
patients place trust on the physicians or healthcare professionals in selection and
prescription of drugs. Moreover, the drugs are directly related to the costs or budgets of
the government because the government subsidizes the medical treatment costs for
people in the country. It is therefore undeniable that any benefit the pharmaceutical
companies provide to physicians or healthcare professionals may have some influence
on their decision-making in prescription or order of drugs. These benefits will in turn
become the costs of the drugs and other pharmaceutical products, which will be
eventually shifted, by the pharmaceutical companies, as a burden to the consumers.
This will be included in prices of the drugs and other pharmaceutical products which
will probably have an indirect effect on the budget of the government.

For the above reason, a number of countries pay attention to the problem of
non-transparent interaction between the physicians and healthcare professionals on
one side and the pharmaceutical companies on the other side, especially the United

States of America and the Republic of France. In this article, the French law will be
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taken as a source of study in the case where there will be a proposal in this area, in
Thailand, in the future. The objective of this law is to prevent the conflicts of interests
in order to provide the independency for the decision-making of the physicians and
healthcare professionals in selection and prescription of the drugs from pharmaceutical
companies. In the consequence, this law will be for the interest of the patients as

people in the society and also for the interest of the country.
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Abstract

The judicial self-restraint doctrine or the political-question doctrine which was
established by the US Supreme Court has become the subject of debate in Germany -
a debate about whether this doctrine can suitably be applied to the German
constitutional system where there is a constitutional court which specifically deals with
political disputes. Two central questions are whether a constitutional court should
restrict itself to non-political questions only and whether the judicial self-restraint
doctrine in legal systems without a constitutional court has the same meaning as in
legal systems with a constitutional court. The examination of the German discussion of
these two questions may give us a better understanding of the political roles of the
Thai Constitutional Court and lessen doctrinal conflicts resulting from its judgements to
a certain degree. This study will also provide an opportunity to explore underlying

principles of constitutional courts in different legal systems.
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Abstract

The Constitutional Court of Thailand delivered a verdict on June 13, 2012
stating that the phrase “..has an inappropriate body and mind to be a judge...” in
article 26 paragraphs (10) of the judicial officials of the Court of justice Act B.E. 2543.
contraries to article 30 paragraph 3 of the Constitution of the Kingdom of Thailand
which prohibits unfair discriminate against anyone because of disability. However, the
research discovers this decision has problems in court’s legal method and in effect of
court’s decision. There are three aspects of them which are problems on an
international reference, problems on a principle of equality and problems on an
undefined legal term.

The research proposes corrections and suggestions for such problems. Firstly, it
is not appropriated for the Constitutional to understand that the international law
could be directly applied as a measure of the constitutionality of provisions into Thai
legal. Secondly, the researcher found that the phrase “...has an inappropriate body and

”

mind to be a judge...” appeared in such Act is not contradictory with the principle of
equality affirmed by article 30 of the Constitution of the Kingdom of Thailand. Finally,
the Constitutional Court's reasoning in this decision has a severe effect on all undefined
legal terms in Thai legal system. The Court should realize that provisions of law are
almost undefined legal terms. Finally, the Court should not waste the provision of law
providing discretions for officials because the problem in this court’s decision is an
applying of discretions from a provision of law. The problem is not a provision of law

providing discretions.
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Abstract

Copyright provides the protection on the exclusive rights of copyright
holder, such as rights to reproduction, adaptation or public dissemination. Other
person who uses these rights without the authorization from copyright holder will
otherwise commit the infringement. Recently, there has been the dispute where
the copyright-protected products were bought legally from one country, and
then sold in another country. From this dispute, there has been lots of confusion
as to whether or not this is a copyright infringement. From the comparative study
between the law of United States of America and the law of Thailand, it is found
that the United States’ law has already endorsed the doctrine of first sale and
thus to guarantee the rights of the consumers to resell their products already
bought. Moreover, in the United States there have been the judicial decisions
confirming this position in particular the case called John Wiley & Sons, Inc v
Kirtsaeng that was recently decided by the Supreme Court. On the Contrary,
Thailand’s law has not yet endorsed the doctrine of first sale. Also the application
of the exception to copyright infringement in this area is still unclear.
Furthermore, from the study on the judicial decisions in Thailand, it is found that
there were no decisions confirming the application of doctrine of first sale to the
copyright case. Therefore it is necessary to incorporate this principle into

Thailand’s law.
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Abstract

Exclusive right is the right given to a patent holder to prevent third parties from
making benefits from the protected invention, is reserved only by the right holder for a
set amount of time after an investment to create a new invention for society. Drugs are
considered inventions that can be filed for patent and the pharmaceutical patent
holder has exclusive marketing rights until the patent expires. To maximize its profitable
period, the brand-name company often tries to extend the period of the patent
protection to block generic drugs from entering the market by making an agreement
and paying compensation in exchange for a delay for the generic drug to stay off the
market until a specified date, such as the patent expiration date, in a practice known as
a “pay-for-delay” agreement or reverse payment settlement. Theses agreement
between the patent holding company and the generic drug company occurs through a
gap in the law, a potentially invalid patent can remain in effect and restrain
competition. Currently, there have been several investigations regarding the
aforementioned agreements in the United States which have to consider the limits of
freedom of contract under the law to control any activities which may discourage
competition which is closely associated with the benefit from patent protection

between brand-name companies, generic drug companies, and the consumer.
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Abstract

The increasing of the predicate crimes nowadays has triggered the
development of the money laundering crime itself. Almost every country in this world
facing the same problems in the increases of money laundering crime. As a member of
country which have been declared to fight against money laundering, Indonesia has a
responsibility to keep the country clean from money laundering. The problem in
Indonesia is not only Indonesia has to deal with money laundering, but also with the
number of corruption and fraud in Indonesia. Henceforth Indonesia needs a good
perspective of what kind of regime that should be build by Indonesia to establish a

country which is clean from predicate crimes and follow up crimes.

Keywords: Anti Money Laundering Regime, Prevention of crime, Eradication of crime
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® Evan Carroll, “Digital Assets: A Clearer Definition”, (January 30, 2012), retrieved December 20,
2013, from http://www.digitalestateresource.com/2012/01/digital-assets-a-clearer-definition/.

° Maria Perrone, “What happens when we die: Estate Planning of Digital Assets”, Commlaw
Conspectus 185, Volume 21, pp.185-186.

" Kristina Sherry, “What happens to Our Facebook Accounts When We Die?: Probate versus Policy
and the Face of Social-Media Assets Postmortem”, Pepperdine Law Review 184, Volume 40 No.1 , p. 194
(February 2013).

¢ Evan Carroll & John Romano, Your Digital after Life, (Berkley: New Riders Publishing, 2011),
p.39-40. referred in Kristina Sherry, supra note 4, p.194.
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Kristina Sherry, supra note 4, pp.194-196.
Statement of Rights and Responsibilities, retrieved February 22, 2014, from
https://www.facebook.com/legal/terms.
Memorialization Request, retrieved February 22, 2014, from
https://www.facebook.com/help/contact/305593649477238.
“ How do | submit a special request for a deceased user's account on the site?, retrieved
February 22, 2014, from https://www.facebook.com/help/www/265593773453448.
“ What happens when a deceased person's account is memorialized?, retrieved February 22,
2014, from https://www.facebook.com/help/103897939701143.
“° How do | report a deceased person or an account that needs to be memorialized?, retrieved
February 22, 2014, from https://www.facebook.com/help/150486848354038.
“” How do | request content from the account of a deceased person?, retrieved February 22, 2014,
from https://www.facebook.com/help/123355624495297?sr=2&sid=0WZySHzH6IHOWozAX.
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*® Karen Williams’ Facebook Saga Raises Question of Whether Users’ Profiles are Part of ‘Digital
Estate’, (March 15, 2012), retrieved December 20, 2013, from

http://www.huffingtonpost.com/2012/03/15/karen-williams-facebook_n_1349128.html.

" Facebook sends family information about son’s page before his suicide (April 19, 2012),
retrieved December 28, 2013, from http://wtvr.com/2011/11/04/facebook-sends-family-information-about-sons-
page-before-his-suicide/.

°% Steve Eder, Deaths Pose Test for Facebook, WALL ST. J., Feb 11, 2012, at referred in Maria
Perrone, supra note 3, p.197.

¢ Grieving parents battle Facebook for access to 15-year-old son's profile after he committed
suicide (February 19, 2013), retrieved December 28, 2013 from http.//www.dailymail.co.uk/news/article-
2280800/Facebook-bans-parents-accessing-sons-profile-committed-suicide.html.

 giidesiannsanngranevesUssimaansgoinidunszdinines (Sever) %aa@‘lﬁﬁmsmaﬁ:ﬂﬁ”’u
r;?aag' o Uszinaanizoisn

™ wsyinyelAv ﬁag‘luﬁﬁaﬁ b vomszdygRmndudndilunisiearmedidnnseiind a.a.
oxo (The Electronic Communications Privacy Act 1986 %o ECPA) uazlignsiusitegluussuiangmung
ANSFONISNT UTIN o= BIYYINTIULALITNINTUIANUIYT SNBAE o BITYINTTU YA obe msawia?iamiﬁgﬂ
Fafiulimuaneliuardidnvsedind waznisdrdaduiinnsmgsnssu 11991 baos §111031 baele  (United
States Code, Title 18 Crimes and Criminal Procedure, Part | Crimes, Chapter 121 Stored Wire and Electronic

Communications and Transactional Records Access, section 2701 to section 2712).
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% Section 2702(a)(2), the United States Code.
* sftsi] mnermdaiom (content) vesmsinsodeaslurnsiifimaiuteyadidnnsetindswananns
Truimsvesyaravieasdnsladisli “vimsnsinsodeasmedidnnsetind” (“electronic communication service”)
WNE51504E AUUATT beolo(a)(e) Uszanangieansgosn

® Section 2702(a)(3), the United States Code.

 Section 2702(b Exceptions for disclosure of communications, the United States Code.

(3), the United States Code.
(8), the United States Code.
(2), the United States Code.

(b)
(b)
¢ Section 2702(b)
¢ Section 2702(b)

(b)
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" Section 2703(b) Contents of Wire or Electronic Communications in a Remote Computing Service
and section 2703(c) Records Concerning Electronic Communication Service or Remote Computing Service,
the United States Code.

* The Fiduciary Access to Digital Assets Act: Draft for Discussion Only (October 22, 2013),
Retrieved February 20, 2014, from

http://www.uniformlaws.org/shared/docs/Fiduciary%20Access%20t0%20Digital%20Assets/
2013nov_FADA Mtg_Draft.pdf.

“ Ibid.

™ Section 4 (a) (1), the Fiduciary Access to Digital Assets Act: Draft for Discussion Only (October 22, 2013).
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™ Section 4(a)(2), the Fiduciary Access to Digital Assets Act: Draft for Discussion Only (October 22, 2013).

“® Section 4(a)(3), the Fiduciary Access to Digital Assets Act: Draft for Discussion Only (October 22, 2013).

™ Section 4(b), the Fiduciary Access to Digital Assets Act: Draft for Discussion Only (October 22, 2013).

™ fouanauszlowd (a fiduciary) e o wissensevdyaRnsdnidunindfineavesygua
nauselevl ivneausiuda §3nnisusan gunases doyuia dunu viendad

™ Section 8(a), the Fiduciary Access to Digital Assets Act: Draft for Discussion Only (October 22, 2013).

" fiauAsruu (a custodian) Ty 1A b wisimsrTdyginadiiduningaineavesauanalselovd
vanefla yaragiiiu viemunudunindAinea vensansedeasmddinnselndvesiiduinvesdaBily

™ Section 9, the Fiduciary Access to Digital Assets Act: Draft for Discussion Only (October 22, 2013).
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