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Abstract

The following joint article arises out of a lecture given by Professor Andrew
Harding at the Faculty of Law, Thammasat University, on 9 November 2013. The
lecture was followed by three comments from Thammasat professors (Prachoom,
Kittisak, and Pinai), so that we present here what is in effect a short dialogue about
Asian legal studies from a Thai perspective. To explain some of the remarks, readers
should be aware that this discussion took place in the midst of extensive protests
across Bangkok against an Amnesty Bill that was before Parliament.

The article is structured as follows. Andrew Harding’s lecture appears first,
followed by the three comments. Harding then responds to the comments. There

are therefore five sections.
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Abstract

At the end of the twentieth century, the cohabiting gay couples in France
began the movements to call for equal rights as marriage couples. As days passed,
the increasing number of people had placed continuous pressure on the
Government. The Government then promulgated the PACS (le Pacte civil de
Solidarité) allowing both same-sex couples and heterosexual couples to register for
civil unions. The PACS turned out to be very popular. Meanwhile, the rulings of
courts, including the Civil Courts, the Administrative Court, the Constitutional
Council or even the European Court of Justice had all set path to support
homosexual rights. In the 2012 presidential election, M.Francois Hollande, leader of
the Socialist Party, promised to promulgate law allowing same-sex couples to marry
if he wins the election. After he was elected, the “Mariage pour tous” bill was
successfully pushed forward into law by his current government. It was published in
the Journal officiel dated 18 May 2013. In conclusion, it took the French fourteen
years, after the PACS was enacted, to finally achieve the demand of same-sex
marriage.
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Abstract

The study of the procedural system of political cases in the Court of Justice
categorizes political cases into two types: one is a case concerning assumption of a
position by a holder of a political position, and the other is a case concerning
investigation under a criminal case of a holder of a political position. This article will
discuss only a case concerning investigation under a criminal case of a holder of a
political position. Although the Court of Justice may remain an appropriate body to
consider such case, given theoretical principles, foreign legal systems and the Thai legal
system both in terms of historical development and current legal circumstance, it is,
with a view to being more fair and rightful, appropriate to consider improvement of the
procedural body and system, ranging from the hierarchical arrangement of the Court of
Justice to ensure the rights of the parties of the case and the use of the inquisitive
procedure for such case relying on the rights to defend of the parties, to the judge
panel as well as the system of assignment to the judge panel and voting a decision as
well as making an individual judicial decision.
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Abstract

Some problems of criminal forfeiture lead to ineffectiveness of criminal
deterrence and lacking of transparency. Improving of laws and practices as follows
could make criminal forfeiture more effective and more transparent: 1. Pubic interest
aspect should be applied in deciding whether to confiscate properties used or
possessed for use in the commission of an offence, 2. “Value-based confiscation”
makes forfeiture more effective in deterrence against recidivists or those who have
criminal lifestyle, 3. Reasoning in dossier relating to issue of forfeiture by the public
prosecutor and the judge could make criminal proceedings transparent and
accountable.
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Abstract

Due to losses caused by tobacco consumption e.g. in human resource, public
health or economic, tobacco control becomes an unavoidable mission for a modern
state. Legislation to regulate tobacco products and protect the health of non-smokers,
raising taxes for cigarettes, restriction of smoking areas, bans of advertising and the
provision of health information or guidelines for quitting smoking are the tobacco
control measures. Since the 1950’s, lawsuits against tobacco companies have been
used for the goal of tobacco control to insist their accountability for damages of private
health or economic losses of the state. The United States is considered as a model of
lawsuits against tobacco companies. Although most cases have been seen as
unsuccessful due to the dismissed plaintiffs or force ended cases before the verdict.
However, a number of cases are apparently increasing inside and outside the U.S. In
last 20 years, government and non-government organizations in Thailand have tried
almost all measures to control tobacco products. However, no case against tobacco
companies has ever been prosecuted in Thailand. This article is a part of the research
on tobacco litigation in foreign countries especially in the US.. It shows case scenarios,
evolution of the allegations, claims and defences of parties including the impact of
those cases to the society. Moreover, it analyses the possible problems and barriers of
lawsuit against tobacco companies in Thailand based on existing legislation and context
of society in comparison with lawsuit situation in other countries.
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Abstract

In theory, declarations of intention can be divided into two categories: first,
those that do not need receivers of the intention and second, those that need
receivers of the intention. According to the Doctrine of Utterance/Expression, a
declaration of intention in the first category automatically takes effect right after it is
completed. For this second category, the declarations of intention can further be

divided into two sub-categories. The first sub - category concerns declarations of
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intention that is expressed to the receivers in their presence. According to Section 168
of the Thai Civil and Commercial Code, the declarations of intention shall take effect
from the time when the receivers know about the intention of the other parties. The
second sub-category deals with declarations of intention made to the receivers without
their presence. According to Section 169 paragraph 1 of the Thai Civil and Commercial
Code, this type of declarations of intention takes effect only when the intention is
communicated and reaches the receiver, regardless of the receiver’s knowledge of
such the declarations. This rule is in accordance with the Doctrine of Reception.

The main focus of this study is on legal consequences and validity of
declarations of intention in case a person who made the declaration of intention dies,
becomes incompetent or quasi-incompetent by Courts’ orders. These scenarios occur
in three situations;

First: when a person who originally made a declaration of intention dies,
becomes incompetent or quasi-incompetent by a Court’s order prior to the
completion of his/her declaration of intention.

Second: when a person who originally made a declaration of intention dies,
becomes incompetent or quasi-incompetent by a Court’s order after the declaration of
intention is made, but before the declaration of intention takes effect. Here, the legal
consequences of the declaration of intention vary depending on whether the
declaration of intention needs a receiver or not, whether the declaration of intention is
made to a person in his presence or not and whether it is made through “an agent” or
not.

Third: when a person who originally made a declaration of intention dies,
becomes incompetent or quasi-incompetent by a Court’s order after the declaration of
intention has already taken effect. The legal consequences of the declarations of
intention in this situation are different depending on several factors, similar to those
applied to the second situation.

This study concludes that the legal consequences of declarations of intention
in the case of a deceased, incompetent and semi-incompetent person in each of the
above situations and factors vary. First, where the declaration is incomplete, it has no
legal effect. However, in other situations, the status of the deceased, incompetent and
semi-incompetent person who made such the declaration will not affect the validity of
the original declaration which has been sent off, except where his original declaration

of intention was to make an offer. In such the case, the validity of the offer is deemed
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to have already been “impaired”. Here, the term “impaired” shall be interpreted in
concurrent and compliance with other related laws. Nonetheless, in other situations,
the declarations of intention can still be valid since the declarations of intention have
already been completed and taken effect before the person who made the
declaration of the intention dies, becomes incompetent or quasi-incompetent by a

Court’s order.
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Abstract

Militant democracy is the basic principle that emphasises the need to
safeguard democracy by placing restrictions on civil rights and liberties. Such a principle
seeks to suppress those who misuse democracy so as to challenge or subvert
democracy itself. Meanwhile, in bringing militant democracy into force, the institution
which tends to be placed in charge turns out to be the judiciary. Courts in many
countries have been vested with the power to decide on what constitutes a threat to
democracy and how we should deal with that threat. This article begins from
examining the political development in Germany before the Second World War that
induced Karl Loewenstein to propound the idea concemning the protection of
democracy from self-destruction. Then, after contemplating his proposal, the rest of
this article concerns the implementation of militant democracy in West Germany during
the Cold War, with a focus on two revealing case studies: the dissolution of extremist
parties and the professional disqualification against the left. In the end, this article also
discusses the internal tension within militant democracy as well as issues that need to

be taken into consideration when applying the principle.
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Abstract

Brazil has chosen the option of a centrality of the system of rules for consumer
protection in its own law. It is no longer a case of establishing which rule is general or
special compared to the others, but rather than of analysing the coexistence between
the regulation of the relationships of private law, as legitimated in the Codigo Civil, and
that which specifically protects the consumer as contained in the Codigo de Defesa do

Consumidor and the other sector regulations for the protection of the same.
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