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Abstract

The Government of the Philippines, a major tobacco exporting country,
claimed that the Value Added Tax (VAT) legislation of Thailand that requiring the
Thailand Tobacco Monopoly (TTM) to apply retail prices (not ex-factory prices) for
their tax-base calculation and other resellers are generally exempted from VAT
does not comply with the non-discrimination clause in the General Agreement on
Tariffs and Trade (GATT) and that this has led their tobacco exported to Thailand to
bear more VAT burden than the TTM’s tobacco. The case was brought to the World
Trade Organization (WTO) and the final decision ruled that such provision does not
comply with the GATT. The Thai government has consequently decided to revoke
such VAT exemption. This article explain not only an international impact of the
WTO’s decision but also the Thai VAT legislation on tobacco and an analysis of
important problems arising out of the VAT law and practice resulting from such VAT
lecal amendment in order to enhance an understanding of the situation for
tobacco resellers and prepare them for compliance with the VAT legal amendment.

Keywords 1. Thailand tobacco monopoly(TTM)
2. GATT
3. WTO

4. Value added tax on tobacco
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Abstract

The right concerning personal information is considered as one of “human
rights” called “the right to privacy”. The right to privacy has been guaranteed and
protected by laws both at the intemational level, by international declarations, and at
the domestic level, under the Constitution of Thailand. However, information
technology, which has been recently developed in a more advanced, modern and
effective manner in order to facilitate the work of administration in both individual and
institutional levels, and served in administering a variety of works of human and
institutions, may have an effect on the “confidentiality” of the personal information
and may cause the “abuse” of the personal information. In Thailand, although there
are a number of laws providing protections for personal information, such protections
are limited. They cover only the personal information possessed by governmental
agencies or only some selected personal information. Thailand has thus had no law on
the protection of the personal information in general and the right to the owner’s
personal information. Until August 2014, the “Bill on Protection of Personal Information
B.E. ...” was drafted. The Draft Bill aims to provide the mechanisms and measures to
set up and manage the system on the personal information, which will give personal
information protection for individuals as well as guaranteeing the right of an individual
to his/her personal information. The mechanisms and measures were based on three
important principles: the “principle of transparency in setting up the personal
information system”, the “principle of personal information security” and the
“principle of consent of an owner’s personal information”. However, after considering
the provisions of the Draft Bill, it is found that the mechanisms and measures provided
therein seem “contradictory” to the protection for the right of the owner’s personal
information, and this leads to the “doubt” as to whether it is truly consistent with the
objective of the Draft Bill which is to primarily protect personal information and the

right of its owner.
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Abstract

Must university professors be civil servants? This is an important question which
has widely been debated in academic community in Germany. The debate leads to
attempts to change the legal relationship between universities and their academic
employees with the aim of improving their competitiveness and management
effectiveness. However, such change of relationship may take place with the expense
of employees’ legal status and academic freedom which provokes controversy over its
constitutionality. This article looks into the discussion of this controversial issue in
Germany in the hope that it may provide better understanding of a similar issue of
whether the change of legal status of university academic staff with effects on their
academic freedom is constitutional in Thailand.
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Abstract

The Constitutional Court is important in Thai legal system. At present, The
Constitution of the Kingdom of Thailand (Interim) B.E. 2557 (2014) laid down jurisdiction
of the Constitutional Court. Due to the announcement of this Constitution on 22 July
B.E.2557 (2014), the author intently wrote this article to research concepts, verdicts and
present provisions on the jurisdiction of the Constitutional Court that could be
advantageous for improvement and development of the jurisdiction in the next
constitution. This article consists of 4 titles such as 1. Preamble, 2. General concept of
jurisdiction of the constitutional Court, 3. The jurisdiction of the Constitutional Court

and 4. Postscript.
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Abstract

This article analyses the separation of powers in England, a country to which
Montesquieu made a visit during the 18th century. Having observed its constitution,
Montesquieu developed the famous exposition vis-a-vis the tripartite system of
governmental authorities. Montesquieu's observation challenged the principle of
‘parliamentary sovereignty’ which had been well established by the late 17th century
following the prolonged strugsle to counterbalance the monarchical power - the power
that underlay the absolute law-making power of Westminster. However, subsequent
developments including the emergence of English administrative law as well as the
promulgation of the Human Rights Act 1998, have empowered the judiciary to
scrutinise the legislature and the executive. This increasingly puts political restraints on
parliamentary sovereignty, and demands that the English legal system reassess its
stance as regards separation of powers.
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Abstract

Human trafficking is a problem which has direct effect to the fishing
industies in Songkhla province. According to Trafficking in Persons Report by the U.S.
Department of State (TIP Report), Thailand was placed in Tier 3. This leads to
certain sections such as opposition to assistance from international financial
institutions including the International Monetary Fund. Morover, This placement
may have an affect on the psychology of Thailand’s trade partner like European
Union. Therefore, in order to examine the trouble of human trafficking in Songkhla
area, this research studied not only domestic laws but also International treaties
together with all legal mechanisms to fight against human trafficking. The research
showed the result that Thailand has sufficient legal measures to protect and
prevent human trafficking. Furthermore, there are state agencies and private sectors
in Songkhla province who make great efforts to carry out anti-human trafficking
policy. However, lack of unity is an important barrier to cope with such problem.
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Abstract

Due to recent political crisis, constitutional confrontation has brought about
nationwide attention and a great deal of criticism. These disagreements result in
academic discordance in our legal society. The scanty knowledge of Thai constitutional
theory is one to blame for the tragic conclusion. Hence, the present article attempts
to introduce our scholar community the classical idea of Polybius, one of the most
prominent thinkers whose idea had been the forerunner of the celebrated
Montesquieu’s.

Polybius’s political theories were introduced through the Histories- the ancient
manuscript highly acknowledged in the western civilization. He expounded at least
three fundamental constitutional theories in Book VI of the Histories; 1. The Anacyclosis
— an idea of regime change in cyclical movement from monarchy to kingship, tyranny,
aristocracy, oligarchy, democracy and mob-rule 2. The Biological Pattern of Constitution
- an idea comparing constitution to organic beings and, finally, 3. The Theory of Mixed
Constitution — an ancient concept combining together the three best forms of
government, namely kingship, aristocracy and democracy, into one single stable and
workable form of government.

This article also provides readers with Polybius’ attitude toward democracy and
the masses. His stance toward the people was negative. He claimed that the masses
were corruptible, greedy and full of lawlessness passion. They were lacking in political
initiative, and susceptible to demagoguery. Therefore, democracy, rule by the people,
was a fragile system of government relying on the best quality of leaders and the

masses under suitable social norms and proper political environment.
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Abstract

This article explores the Asset Recovery mechanisms in Articles 53, 54, 55 and
57 of the United Nations Convention against Corruption 2003 and examines whether
Thailand can fully comply with these mechanisms. It is found that that is not the case.
The author suggests several amendments to existing laws. In particular, with regard to
direct recovery mechanism, foreign States must be able to initiate a civil action to
establish ownership of property acquired through offences relating to corruption or to
claim compensation from the offender for damage occurred a result of such offences.
In respect of international cooperation, the International Cooperation Act of 1992 and
the Prevention and Suppression of Money Laundering Act of 1999 must be changed to
permit Thailand to seize, freeze, and enforce a foreign court’s confiscation order against
both property acquired through such offences and property of equivalent value, and to

also allow for the return of such property to those foreign States.
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Abstract

The situations in the intellectual property such as copyright, patent and
trademark, which occur such as the holders of intellectual property rights have
exploited their rights in the abusive ways or the right holders actively support in
enacting the laws to expand the scope of their right protection, have led to the
guestion on the right holders’ social responsibility. This is because those situations have
the adverse impacts on the public and the society for the access and the use of the
works protected by intellectual property; particularly these works are important for the
use of learning and living by people in the society. From the study, it is found that
those problematic situations can be solved by the application of the concept of social
responsibility that require the right holders to have the social responsibility from the
use of their rights and their actions. Furthermore, the application of this concept of
social responsibility has been supported by the philosophy on the human status, the
concept of human rights and the opinions of the scholars in order to solve the
fundamental problems in the intellectual property law. Additionally, in this article, it
will also provide suggestion on the appropriate form of social responsibility that should
be applied in the context of the intellectual property law for using as the guidance in
developing the law in this area.
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WILD FAUNA AND FLORA (CITES) AND THE GATT RULES:
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Abstract

The Convention on International Trade in Endangered Species of Wild Fauna
and Flora (CITES) establishes the prior grant and presentation of an export-import
permit system for the purpose of trade control in endangered species; furthermore,
CITES also provides the list of threatened species which are divided into three
Appendices. Species included in each Appendix are appropriately protected in the
different levels. Trade in endangered species included in such Appendices is to require
the export-import permits; otherwise, such trade cannot be allowed. However, because
the prior grant and presentation of an export-import permit system under CITES can be
considered as a trade measure that restricts the export and import of endangered
species, the system may be also inconsistent with the principles of GATT, which
strongly aims to promote trade liberalization. Therefore, it would be interesting to
discuss and determine whether and how the prior grant and presentation of an export-
import permit system under CITES may be considered as the trade barrier that is to
conflict with the GATT rules.

Keywords: CITES, Trade Restriction and Barrier, Conflict
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